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CHICAGO

IN THE
SUPREMECOURTOF ILLINOIS

WALTERP. MAKSYM and THOMAS L.
McMAHON,

Respondents-Appellants,

v.

BOARD OP ELECTIONS
COMMISSIONERS OF THE CITY OF
CHICAGO. et al..

Petitioners-Appellee.o;.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

On Petition for Leave to
Appeal from the Appellate
Court of'll1inoisfor (bePirst
Judicial District. First Di\fision
Appellate Court No. 11-0033

There Heard on Appeal from
the CUcuitCourt of Cook County,
County Department~County Division,

No. 2010 COEL 020

Honorable Mark J. Ballard,
Judge Pre.tiding.

EMERGENCYMOTION FOR A STAYPENDINGAPPEAL
ANDTO EXPEDITE CONSIDEKATION

OF PETITION FOR LEAVETO APPEAL- ---

NOW COMES Petitioner. RAHM EMANUEL (uEmanuel" or .'the Candidate"), by and

through his attorneys and pursuant to Supreme Court Rules 311, 301, 366(a)(5) and 368.

respectfully moves this Honorable CoUrt (i) to stay [be Appellate Court's mandate. (ii) [0 direct

the Chicago Board of Elections to keep the Candidate's name on the baJlot for the February 22,

2011 eleL'tionif it chooses to print ballol!' before £he proceedings jn lhis Court have been

completed,an,d(Hi) to e~pedite consideration of the Petition L'OrLeave to Appeal that Emanuel
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will fIle no later than tomorrow, January 25.201 t, so the Court may hear and decide this case as

soon as possible. j

In suppon of his mo(io~ Emanuel states as follows:

1. The Appellate Court's decision involve:)one of the most far-reaching election law

rulings ever (0 be issued by an Illinois coun. not only because of itS implications for the current

Chicagomayoral election but also for its unprecedmted reshiction on the ability of individual$to

participate in every future municipal cleCfion in this State. On January 24, 2011, the First

Distnl."tAppellate Coun, by a 2-1 vote, held that'Rabm Emanuel did not satisfy the residency

requirem01tsto run for Mayor of the City of Chicago. The majority's order directs the Chicago

Board of Elections to remove his name fTomthe ballot for the February 22. 2011 municipal

general election. For reasons that will be outlined in Emanuel'!, Petition for Leave to Appeal,

the Appellate.CoUrt's deci$iQnthat Emanuel abandoned his Chicago residence when he lived

temporarily in Washington, D.C. while serving as the :Presidenfs Chief of Staff is directly

contrary to this Court's long-standjng precedenrs. As the dissenting Justice stated. without

mincing words. the majority below created a "completely new standard" that shows "a careless

disregardfor the law shortly before an election for the office of mayor in a major city," App.41.

Given the importance or the issue not only to Emanuel but also to the many Chicago voters who

support his candidacy, Emanuel urges the Court to grant his Petit jon, to order expedited briefing

and argument.and (0 take the steps necessary to preserve the status quo until a fmaJ decision is

reached.

BACKGROUND

Petitioner has submitted herewith a Supporting Record, which includes the decisions of
the:Board of Elections and the circuit coun rejecting the challenges to Emanuel's candidacy in
aUrespects.a.o; wellas theAppellateCourt's opinionrev~ing the circuitcourt'sdecision.
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2. The nlinois Municipal Code provides in relevant part mat '.[a,1person is not

eligible for an elective m~cipal office unless that perso,n is a qualified elector of tbe

municipalityand has resided in the municipality at le3Stone year next preceding tbe election or

appointmenr. . .:' 65 ILCS 513.1-1O-5(a). It is undisputed that Emanuel was a resident of the

City of Chicago prior to January 2009, when he began serving as President Obama's Chief of

Staff. One of the key issues in this case is whether he lost his Chicago residence when he (and

later his family) lived temporarily in Washin'gton while he was 5erving the President. While

Emanuel and his family wqe in Washington. they rented out their house on Hennitagc Avenue.

entering into a one-year lease with the cun:ent tenants on September 1. 2009. which was

subsequently extended to June 30, 2011. Aftcr extensive hearing!;, the Board of Elections

found-and the Appellate Coun did not dispute--that Emanuel never intended lOabandon his

Chicago residence.2 The objectors in this case argued that, regardless of his intent, because

Emanuel rented out his house, rather than allow it to stand vacant, he mw;t be deemed to have

abandoned his Chicago residency. The Appellate Court did not accept that argument,

presumably recognizing that-as the circuit coun held-the objectors' argument conflicts with

clear precedent of this Coun.:t ll1c Appellate Court majority held instead that (a) me residency

standard for candidates is different from and more demanding 'than the residency standard for

2 The Board found as a fact lhaLU[t]hepreponderance of thi5 evidence establishes thacme
Candidate never fonned an intention to tenninate his residence in Chicago; never fonned an
imemion to establish his residence in Wa:;hington. D.C., or any place other tl1anChicago: and
never fonned an intention to change his residence:' S.R. (Board Decision 'J{67). It therefore
concluded that Emanuel "in 2009 and 2010 did not abandon his status as a resident of Chicago,
and so remained a resident of aucago." S.R. (Board Decision IJ[78(e». The Circuit Court

,affinned the Board's detennination. S. R. (Trial Court Decision 3i 8-9.).

3 S.R._ (Board Decision 172). See Smith v. People Qfthe Stale of Illino;s ex rei. Frisbie.
. 44 m. 16(1867);Carter\I. PUlllom,141 m. 133(1892);Welshv. Shzmzway,232 ill. 54 (1907);

Tuthill v. Rendleman. 387 lll. 321, 343 (1944); Messman v. Newman Township High School
District. 379 111.32 (1942).
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voter eligibility; (b) that a candidate "must have actually resided within the municipalityfor one

yearprior to the election"; and (c) that Emanuel did not satisfy that standard. App.20-21.

3. As the dissenting Justice below emphasized (App. 36), both the votei'

qualification 5[atute and the candidate qualification statute incorporate the same standard: a

voter must have "resided in this State and In the election district 30 days next preceding and

electiontherein" (10 ILCS 513-1);and a candidate must have '<residedin the municipality'at least

one year next preceding the:;election:' The dissenting Justice correctly concluded: "Nothing in

Thetext or context of these statutes distinguishes <hasresided in' as used 10define a 'qualified

eleclor' from 'has resided in' as used to define the length of time a candidate must have been

rcsident in order to run for office. Moreover. if the legislatUrehad intended the phrase <has

resided in' to mean uctually lived irr.' as the majority proposed, then the legislature surely would

have chosen [0 use the more 'innocuous word live rather than the verb reside and the noun

residence, which are charged with legal implications." ApI', 37-38 (emphasis in original).

Moreover.as tlte dissenting Justice further noted. this Court's decision in Smith v. People of the

State of Illinois ex reI. Frisbie, 44 m. 16 (1867), which addressed a residency requirement for

judicial appointees and applied the voter residency test. "cannot be distinguished from the

relevant issue the majority $hould have addressed here:' Finally. the dissenting Justice

recognized that U[w]ell-est3blishcd precedent shows that court~ have eonsttUed" the two "has

resided in" phrases "con§istently." App. 36 (citing Smith, srlpra; Delk Wab:h Baumg()r1ner).

Under that standard-the one that ha.~been applied in determining a candidate's re!;idencyin

every case prior to this one-Emanuel plainly qualifies, as the Board and circuit court.foundand

me AppellateCoon did not dispute.
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4. The AppellateCOUItalso rejected the Candidate's argument that the "federal

service statUte" in me Illinois Election Code safeguards his starus as a Chicago resident by

. providing that "[nJo elector or spouse shall be deemed to have lost his or ber residence in any

precinctor election district in this State by reason of his or her absence on busines5of the United

StateS,or ohhis State. . . ." 10 ILCS 513-2(8). The majority held that this statute applies only to

residency detenninations for voters and nOt for candidates--despite the fact that the Municipal

Code itself predicates eligibility for office on voting eligibility and Illinois courts have long

interpreted candidacy requirements by reference to the definition of "residence" used in the

Election Code for voter registration.

S. The issues raised, the Appellate Court's cavalier dismissal of Supreme Coun

precedent,and the imponance of the election in the life of the City and its people an combine to

demonstratc why this Court should grant review of the Appellate Court decision. As the

dissenting Justice stated, "(t)be majority's decision disenfranchises not just this particular

candidate but every voter in Cbicago who would consider votjng for him. WeU-settled law does

not countenancesuch a result" and ..the majority's decision certainly <involvesa questionof such

importancethat it should be decided by theSupreme Court.'" App. 41 (quoting Illinois Supreme

CoUrtRule 316). "An opinion of such wide-ranging import and not based on established law

but; rather. on the whims of two judgc$. ~hould not be allowed to sland:" [d. at 42.

6. Given the time co.o~t{aints posed by the coming election (early voting starts on

JanU3l)'31), Emanuel urges the Court to grant his Petition imnicdiately and to set a brief1Jlg

schedule under which the Candidate's opening brief would be due on January 26, objector-

appellees' brief would be due on January 28. and the Candidate's reply would be due by January

31. with oral argument. if any. to foHowat the Coun's convenience. .
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7. In addition, the Candidate urges the Court to preserve the status quo by staying

the AppelJateCourt's mandate and by directing the Board of Elections to keep the Candidate's

name on the ballot pending a decision by this Coon. The Appellate Coun did nOt issue itS

mandate "forthwith" and therefore the mandate should be automatically stayed pursuant to

Supreme Coun Rule 368(b) while Emanuel seeks relief in this Court. Ho\¥ever. me Chicago

Boardof Elections has indicated that it will soon be printing ballots for the mayoral election and

that. absent an order from this CoUlt. it intends to omit Emanuel's name from the ballot.

Emanuel seeks entry of an immediate order requiring the Board. if it chooses to print the ballots

white this Court con~idersEmanuel's Petition for Leave to Appeal, to put his name on the ballot.

in accordancewith the original ruling of the Board of Elecrions.

8. This result shouJd be automatic, in light of Ru]e 368(b). However, to the extent

that the Court applies the ordinary {Ulesapplicab1e to stays pending appeal, those rules also

counsel in favor of granting a stay of the Appellate Court's order in order to preserve the status

quo. As this Coun e~plained in Stocke v. Baces, 138 Ill. 2d 295, 302 (1990), a stay pending

appeal is "intended to pre~erve the status quo pending appeal and to preserve the fruits of a

meritorious appeal where they might otherwise be lost:' Here. absent a stay, rhe Candidate

might well lose the "fruitS of a meritorious appeal" if ~e is excluded from the baJlots that ~

ilbout to be prinred.

8. The standard for obtaining a stay pending appeal is a familiar one-"rhe movant,

althoughnot required to show a probability of success on the merits, must, nonetheless. present a

substantialcm;eon the merits and show that the balance of the equitable factors weighs in favor

of grantingme stay." Id. at 309. All of these factors ~ met in this ca.o;e.There is no doubt that

the Candidate has presente~ at the very leasl a "substantial case on ~e merits." To r~ach that
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conclusion,the Coun need only consider the fact that the hearing officer. the Board of Election.~.

the circuit court and the dissenting justice in the AppeJlate CoUrt all concluded that Emanuel

clearly met me residency test. Furthermore. the balance of harms weighs heavily in favor of

grantinga stay. If the Candidate is not allowed on the ballot. he will sutTeriItCparablehann. So

(00 will the voters who believe mat Emanuel is the bc:stcandidate to selVeas the next mayor of

the City of Chicago. Over 90,000 voters signed his petitions, and current pons $howhim as the

front-rwmerin the race.

9. On the other hand, no hann would result if Emanuel remains on the ballot while

this Court considers the merits of his position. So long as a decision is made before the February

22 election, there is simply no downside to having him appear on the:ballot. In the event of an

affumancc. votes for Emanuel would simply not be counted-and votc~ would be advised of

that fact. 50me risk of disenfranchisement would be minimal. On the other hand. if the decision

is reversed, as it must be, (he election can proceed smoothly, without risking the

disenfranchisementof any voter.

WHEREFORE, for the foregoing reasons, Candidate respectfully prays that the Court

-granthis mmion to eJtpedite consideration of his Petition for Leave to Appeal and the merits of

his appeal, stay or recall the mandate, and order the Board of Elections to continue including

EmalJud on .IOYballots thar art printed while this case is pending.

RespeCtfully submitted,

Kevin M. Forde

Richard J. Prendergast
Michael J. Ka.~per
222 N. LaSalle, Suite 300

7

- ---



JAN-24-2011 17:20
~

.

III W. Washington St. Suite 1100.
Chicago, IL 60602
312.641.1441

312.641.1288 (Fax)

Michael K..Forde
Michael J. Gill

Mayer Brown LLP
7I S. Wacker Drive

Chicago, n.. 60606
312.701.7128

312.706.8633 (Fax)

P.09/13

Chicago, IL 60601
312.704.3292
312.368.4944 (Fax)
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. SUPREMECOURT RULE 328 AFFIDA\lIT

I. MichaelJ. ~g dilly .worn. depose and stale !he foIh".ing:

1. 1am over the age of 18, a United States citizen, and am one of the attorneys

representingPetitioner-Appellee Rahm Emanuel in lhe instant appeal.

2. Pursuant ta Supreme Court Rule 328, I certify that the matters contained in the

faregoing Appendixto the Petition for Leave ta Appeal are true and correct copies af matters

containedin the Recard of Proceedings before the Appellate Coun and me Circuit Coun of Cook

COWlty.

3. Under penaltjes a.~provided by law pursuant to Section 1-109 of the Code of Civil

Procedure.the undmigned cenifies that the statements set forth in this in.c;trumentare true and

correct, except as to matlers 1l1creinstated ta be an informatian aDdbelief and as to such matters

tlte undersigned certifies as afaresaid that be verily belic:ves the same (0 be true.

~chaelJ.iCasper
222 Narth LaSalle Street. Suite 300

Chicaga. TIlinois60601
3127043292
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No.

IN THE
SUPREME COURT OF J'LLINOIS

wALTER P. MAKSYM and THOMAS L.
McMAHON,

Respondents-AppeJlants,

v.

BOARD OF ELECTIONS
COMMISSIONERS OF THE CITY OF
CHICAGO, et at.

Peri(ioners-Appellees.

)

)

)

)

)

)

)

)

On Petition for Leave to

Appeal from the Appellate
Coun of llIinois,for the First
Judicial Disnict, First Division
Appellate Court No. 11-0033

There Heard on Appeal from
(he Circuit Coun of Cook County,
County Department, County Division,

No. 2010 COEL 020

) Honorable Mark 1. Ballard,

) Judge Presiding.

)

)

NOTICE OF FILING

PLEASETAKE NOTICE Ihal,onJanuary 24, 2011, we filed EMERGENCY MOTION
FOR A STAY PENDING APPEAL AND TO EXPEDITE CONSIDERATION OF
PETITIONFOR LEAVE TO APPEAL.a copy of which is attached and hereby served upon
you.

Dated: January 24,2010

C1i()~03 92 g)GSS ' I Z4.JaI\-1IIS:41)

By:
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Kevin M. Forde

Richard J. Prendergast
II t W. Washingrol1 St., Suite 1100
Chicago. IL 60602
312.64101441

312.641.1288 (Fa;\;)

Michael J. Kasper
222 N. LaSalle, Suire 300
Chicago, IL 60601
312,704.3292
312.368.4944 (Fux)

MichaelK. Forde
Michael 1.Gill
Mayer Brown LLP
71 S. WackerDrive
Chicago, IL 60606
312.701.7128
312.706.8633(Pax)
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CERTIFICATE OF SERVICE

I. an auomey. hereby certiry that I caused a true and COtTectcopy of the forgoing
EMERGENCY MOTION FOR A STAY PENDING APPEAL AND TO EXPEDITE
CONSIDERATION OF PETITION FOR LEAVE TO APPEAL to be served via electrOnic
mail and/ormessenger delivery upon the following un January 24, 201L

Burt S. Odelson
MatthewM. Welsh
Odelson and Sterk Ltd.
3318 S. 951hStreet

Evergreen Park. IL 60805
Anomey No. 91071
E-Mail: anvburt@aol.com; mwelch@Ddelsonsterk.con1

James P. Nally. P.C.
SS. MichiganAve:nue
Suite 3500
Chicago. IL 60603
Anomey No. 55164

Thomas A. Jaconeny
33 No. LaSalleStreet
Suite 3300
Chicago. 1L 60602
Anonley No. 11356

Mayer Brown LLP
Court Identification No. 43948
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