IN THE SUPREME COURT OF THE UNITED STATES

No.

LISA MADIGAN, PATRICK QUINN, HIRAM GRAU, and TYLER EDMONDS,

Petitioners,
v.

MICHAEL MOORE, CHARLES HOOKS, PEGGY FLETCHER, JON MAIER,

SECOND AMENDMENT FOUNDATION, INC., MARY E. SHEPARD, and

ILLINOIS STATE RIFLE ASSOCIATION,
Respondents.

APPLICATION FOR AN EXTENSION OF TIME
IN WHICH TO FILE A PETITION FOR WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

To the Honorable Elena Kagan, Associate Justice of the Supreme Court of the
United States and Circuit Justice for the Seventh Circuit:

Pursuant to 28 U.S.C. § 2101(c) and Supreme Court Rules 13.5, 22, and 30.2,
petitioners Lisa Madigan, Patrick Quinn, Hiram Grau, and Tyler Edmonds pray for a
thirty-day extension of time to file their certiorari petition in this Court, up to and
including June 24, 2013. The Seventh Circuit entered judgment for respondents on
December 11, 2012, and denied petitioners’ timely petition for rehearing en banc —
over the dissent of four judges — on February 22, 2013 (attached). The time to file a
petition for certiorari in this Court accordingly expires on May 23, 2013. This |

application is being filed ten days before that date. This extension should not delay

the petition’s consideration by the Court because it is currently due on May 23,



respondents are permitted at least thirty days to respond to this petition, see Sup. Ct.
R. 13.5, and thus the petition likely would not be set for conference before the Court’s
summer recess even without this extension.

A copy of the Seventh Circuit’s slip opinion (published at 702 F.3d 933) is
attached as an exhibit hereto. The jurisdiction of this Court is invoked under 28
U.S.C. § 1254(1).

1. The Seventh Circuit held that the Second Amendment bars Illinois from
prohi’biting law-abiding citizens from carrying loaded handguns in most public places.
In so doing, the Court of Appeals “has entered a decision in conflict with the decision
of another United States court of appeals on the same important matter,” Sup. Ct. R.
10(a), and in conflict with a subsequent decision of the Illinois Appellate Court.

2. Specifically, the Seventh Circuit created a conflict as to three issues: (a)
whether this Court’s decision in District of Columbia v. Heller, 554 U.S. 570 (2008),
determined that the framers intended Second Amendment rights to apply outside the
horﬁe; (b) if the Second Amendment does apply outside the hoﬁle, what sfandard of
review applies to the regulation of carrying loaded Handguns in that setting; and (c)
whether a state government should have the opportunity to file an Answer in
response to a lawsuit challenging such regulations, and to present evidence to
demonstrate the necessity and effectiveness of those regulations.

a. The Seventh Circuit held that Heller decided that the Second Amendment

applies outside the home. Slip Op. 7, 18. The Second and Fourth Circuits disagree.



See Woollard v. Gallagher, No. 12-1437, 2013 WL 1150575, at *6 (4th Cir. March 21,
2013) (recognizing that historical scope issue was not settled); Kachalsky v. County of
Westchester, 701 F.3d 81, 89 (2d Cir. 2012) (Heller did not settle “the scope of that
right beyond the home”); United States v. Masciandaro, 638 F.3d 458, 467 (4th Cir.
2011) (“uncertainty remains as to the scope of [the Heller] right beyond the home?”).
In those three cases, the scope inquiry was ultimately irrelevant because the
challenged statutes withstood scrutiny. Here, in contrast, the scope inquiry is
necessary to the Seventh Circuit’s Jjudgment, and its split with other circuits over this
Court’s holding in Heller is squarely presented for certiorari review.

The Seventh Circuit’s opinion also conflicts with a subsequent decision of the
Tlinois Appellate Court rejecting a Second Amendment challenge to the same laws
that the Seventh Circuit invalidated. While the Illinois Supreme Court’s opinion in a
related case is pending, People v. Aguilar, 944 N.E.2d 816 (I1l. App. 2011), appeal
allowed, 949 N.E.2d 1099 (I1l. May 25, 2011) (table), the Illinois Appellate Court
declined to follow the Seventh Circuit’s analysis. See, e.g., People v. Moore, No.
1-11-0793, 2013 WL 1190275, ét *4 (111. App. March 22, 2013) (“we do not agree with
the Seventh Circuit that the right to self-defense delineated in Heller . . .
encompasses a right to carry a loaded, readily accessible firearm in public areas”).l

b. The Seventh Circuit does not expressly adopt a level of scrutiny, but
appears to apply a standard akin to strict scrutiny when it holds that petitioners

failed to offer “extensive empirical evidence” sufficient to make a “strong showing



that a gun ban was vital to public safety.” Slip Op. 13-14. In contrast, the Second
and Fourth Circuits recognize that, even assuming there is a right to carry firearms
in public for self-defense, such a rightvis not at the core of the Second Amendment;
accordingly, those courts hold that laws restricting public carﬁ receive less rigorous
scrutiny than laws prohibiting in-home firearm possession. See Woollard, 2013 WL
1150575, at *7 (“‘as we move outside the home, firearm rights have always been more
limited, because public safety interests often outweigh individual interests in self-
defense’”) (quoting Masciandaro, 638 F.3d at 470-471); Kachalsky, 701 F.3d at 93
(“we believe that applying less than strict scrutiny when the regulatioﬁ does not
burden the ‘core’ protection of self-defense in the home makes eminent sense in this
context and is in line with the approach taken by our sister circuits”) (collecting
cases); Masciandaro, 638 F.3d at 471 (“a lesser showing is necessary with respect to
laws that burden the right to keep and bear arms outside the home”). The Second
and Fourth Circuits thus recognize a “longstanding out-of-the-home/in-the-home
distinction [that] bears directly on the level of scrutiny applicable.” Masciandaro,
638 F.3d at 470; Kachalsky, 701 F.3d at 96; see also Heller v. District of Columbia,
670 F.3d 1244, 1262-64 (D.C. Cir. 2011) (“Heller II”). In clear conflict with these
decisions, the Seventh Circuit declined to distinguish public-carry laws from laws
regulating in-home possession, requiring petitioners to provide “extensive empirical
evidence” to justify laws that do not infringe on the right to possess firearms in the

home.



In further conflict with the Second Circuit’s decisidn in Kachalsky, the
Seventh Circuit refused to defer to legislative policy judgments in cases, like this one,
where the relevant empirical evidence is arguably inconclusive. Challengers to New
York’s public-carry restrictions presented “studies and data” that countered the
State’s public-safety empirics. Kachalsky, 701 F.3d at 99. Faced with this
“conflicting evidence,” id., the Second Circuit gave “‘substantial deference to the
pi‘edictive judgments of [the legislature]’” and therefore upheld the state laws. Id. at
- 97 (quoting Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 195 (1997) (brackets in
original)). The court explained that, “[i]ln the context of firearm regulations, the
legislature is ‘far better equipped than the judiciary’ to make sensitive public policy
. judgments (within constitutional limits) concerning the dangers in carrying firearms
and the manner to combat those risks,” and those judgments therefore warrant
judicial respect. See id. (quoting Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 665
(1994)); see also id. at 99 (“It is the legislature’s job, not ours, to weigh conflicting
evidence and make policy judgments.”). The Seventh Circuit’s decision, striking
down Illinois’ laws while conceding that “[a] gun is a potential danger to more people
if carried in public than just kept in the home” and that the public safety effect of
those laws is “uncertain,” Slip Op. at 8, squarely conflicts with Kachalsky (and is in
obvious tension with this Court’s decisions in the Turner Broadcasting cases).

c. The Seventh Circuit also departed from the law in other circuits when it

struck down the challenged regulations as unconstitutional without remanding to



allow petitioner to answer or present evidence regarding the need for and
effectiveness of the challenged statutes. The instant consolidated cases have not
proceeded beyond motions to dismiss in the district courts, yet the Seventh Circuit
reasoned that there are “no evidentiary issues” remaining because “only legislative
facts are relevant to the constitutionality” of the challenged regulations. Other |
circuits follow a contrary rule. See Heller 11, 670 F.3d at 1258 & n.*; United States v.
Carter, 669 F.3d 411, 421 (4th Cir. 2012). In Heller II, the court thus remanded the
case to permit the government to introduce evidence regarding the justifications for a
firearms registration requirement. See 670 F.3d at 1258 & n.* Likewise, in Carter,
the court remanded to allow the government “to present sufficient evidence to
substantiate” the challenged regulation. 669 F.3d at 421. In fact, courts routinely
receive testimony on sociological and other facts not specific to a particular case when
adjudicating a law’s facial validity, as when they evaluate the public harms incident
to the exercise of certain forms of expression. See, e.g., J.L. Spoons, Inc. v. Dragani,
538 F.3d 379, 381-382 (6th Cir. 2008).

3. Good cause exists for this application. The undersigned counsel, who has
principal responsibility for the certiorari petition in this case, serves as the Solicitor
General in the Office of the Illinois Attorney General. In addition to the
undersigned’s supervisory responsibilities over the Civil and Criminal Appeals
Divisions of that office—including editing and revising briefs and assisting in

preparing attorneys for oral argument—he is counsel of record for Illinois Attorney



General Lisa Madigan and other petitioners in Madigan v. Levin (U.S. 12-872), and
petitioners’ opening brief in that case is due on June 3, 2013.
Wherefore petitioner respectfully requests that an order be entered extending

the time to file a certiorari petition to and including June 24, 2013.

April 26, 2013 Respectfully submitted,

Michael A. Scodro

Solicitor General

100 West Randolph Street, 12th Floor
Chicago, Illinois 60601

(312) 814-3698



CERTIFICATE OF SERVICE

I, Michael A. Scodro, counsel of record for Petitioner Marcus Hardy, Warden,
hereby declare that the APPLICATION FOR AN EXTENSION OF TIME IN WHICH
TO FILE A PETITION FOR WRIT OF CERTIORARI was served on:

Charles J Cooper David Jensen PLLC

Cooper & Kirk PLLC 61 Broadway

1523 New Hampshire Avenue NW Suite 1900

Washington, DC 20036 New York, NY 10006

William N Howard Law Firm of David G. Sigale, P.C.
Locke Lord LLP 739 Roosevelt Road

111 South Wacker Drive Suite 304

45th Floor Glen Ellyn, IL 60137

Chicago, IL 60606-4410
Joseph A. Bleyer, Attorney

Alan Gura, Attorney Bleyer & Bleyer

Gura & Possessky 601 West Jackson
Suite 405 P.O. Box 487

101 N. Columbus Street Marion, IL 62959-0487

Alexandria, VA 22314

The foregoing document was served by U.S. Mail First Class Delivery, postage
prepaid, on this 26th day of April, 2013.

Michael A, Scodro v
Solicitor General
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Iu the
United States Court of Appeals

For the Seuenth Circuit

Nos. 12-1269, 12-1788

MICHAEL MOORE, et al., and
MARY E. SHEPARD, et al.,
Plaintiffs-Appellants,

LISA MADIGAN, ATTORNEY GENERAL
OF ILLINOIS, et al.,
Defendants-Appellees.

Appeals from the United States District Courts for the
Central District of Illinois and the Southern District of lllinois.
Nos. 3:11-cv-3134-SEM-BGC and 3:11-cv-405-WDS-PMF—
Sue E. Myerscough and William D. Stiehl, Judges.

ARGUED JUNE 8, 2012~—DECIDED DECEMBER 11, 2012

Before POSNER, FLAUM, and WILLIAMS, Circuit Judges.

POSNER, Circuit Judge. These two appeals, consolidated
for oral argument, challenge denials of declaratory and
injunctive relief sought in materially identical suits under
the Second Amendment. An Illinois law forbids a person,
with exceptions mainly for police and other security
personnel, hunters, and members of target shooting clubs,
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720 TLCS 5/24-2, to carry a gun ready to use (loaded,
immediately accessible—that is, easy to reach—and
uncased). There are exceptions for a person on his
own property (owned or rented), or in his home (but if
it's an apartment, only there and not in the
apartment building’s tommon areas), or in his fixed
place of business, or on the property of someone who
has permitted him to be there with a ready-to-use gun.
720 ILCS 5/24-1(a)(4), (10), -1.6(a); see People wv.
Diggins, 919 N.E.2d 327, 332 (Ill. 2009); People v. Laubscher,
701 N.E.2d 489, 490-92 (1ll. 1998); People v. Smith,
374 N.E.2d 472, 475 (1. 1978); People v. Pulley, 803
N.E.2d 953, 957-58, 961 (lll. App. 2004). Even
carrying an unloaded gun in public, if it’s uncased
and immediately accessible, is prohibited, other than to
police and other excepted persons, unless carried
_openly outside a vehicle in an unincorporated area
and ammunition for the gun is not immediately accessi-

ble. 720 ILCS 5/24-1(a)(4)(iii), (10)(iii), -1.6(a)(3)(B).

The appellants contend that the Illinois law violates
the Second Amendment as interpreted in District of Colum-
bia v. Heller, 554 U.S. 570 (2008), and held applicable to
the states in McDonald v. City of Chicago, 130 S. Ct.
3020 (2010). Heller held that the Second
Amendment protects “the right of law-abiding,
responsible citizens to use arms in defense of hearth
and home.” 554 U.S. at 635. But the Supreme Court has
not yet addressed the question whether the
Second Amendment creates a right of self-defense
outside the home. The district courts ruled that it does
not, and so dismissed the two suits for failure to state

a claim.
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The parties and the amici curiae have treated us
to hundreds of pages of argument, in nine briefs.
The main focus of these submissions is history. The
supporters of the Illinois law present historical evidence
that there was no generally recognized private right
to carry arms in public in 1791, the year the Second
Amendment was ratified—the critical year for determining
the amendment’s historical meaning, according to McDon-
ald v. City of Chicago, supra, 130 S. Ct. at 3035 and n. 14.
Similar evidence against the existence of an eighteenth-
century right to have weapons in the home for purposes
of self-defense rather than just militia duty had
of course been presented to the Supreme Court in
the Heller case. See, e.g., Saul Cornell, A Well-Regulated
Militia 2-4, 58-65 (2006); Lois G. Schwoerer, “To Hold and
Bear Arms: The English Perspective,” 76 Chi.-Kent L. Rev.
27,34-38 (2000); Don Higginbotham, “The Second Amend-
ment in Historical Context,” 16 Constitutional Commen-
tary 263, 265 (1999). The District of Columbia had
argued that “the original understanding of
the Second Amendment was neither an individual right
of self-defense nor a collective right of the states, but rather
a civic right that guaranteed that citizens would be able
to keep and bear those arms needed to meet their legal
obligation to participate in a well-regulated militia.”
Cornell, supra, at 2; see also Paul Finkelman, “’A Well
Regulated Militia”: The Second Amendment in Historical
Perspective,” 76 Chi.-Kent L. Rev. 195, 213-14 (2000);
Don Higginbotham, “The Federalized Militia Debate:
A Neglected Aspect of Second Amendment Scholarship,”
55 William & Mary Q. 39, 47-50 (1998); Roy G. Weatherup,
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“Standing Armies and Armed Citizens: An Historical
Analysis of the Second Amendment,” 2 Hastings Constitu-
tional L.Q. 961, 99495 (1975).

The Supreme Court rejected the argument. The
appellees ask us to repudiate the Court’s historical analy-
sis. That we can’t do. Nor can we ignore the implication
of the analysis that the constitutional right of armed self-
defense is broader than the right to have a gun
in one’s home. The first sentence of the McDonald
opinion states that “two years ago, in District of
Columbia v. Heller, we held that the Second Amendment
protects the right to keep and bear arms for the purpose
of self-defense,” McDonald v. City of Chicago, supra, 130 S.
Ct. at 3026, and later in the opinion we read
that “Heller explored the right’s origins, noting that the
1689 English Bill of Rights explicitly protected a right
to keep arms for self-defense, 554 U.S. at 593, and that
by 1765, Blackstone was able to assert that the right
to keep and bear arms was ‘one of the fundamental rights
of Englishmen,’ id. at 594.” 130 S. Ct. at 3037. And immedi-
ately the Court adds that “Blackstone’s assessment
was shared by the American colonists.” Id.

Both Heller and McDonald do say that “the need
for defense of self, family, and property is most acute”
in the home, id. at 3036 (emphasis added); 554 U.S. at
628, but that doesn’t mean it is not acute outside the home.
Heller. repeatedly invokes a broader Second
Amendment right than the right to have a gun in
one’s home, as when it says that the amendment
“guarantee[s] the individual right to possess and
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carry weapons in case of confrontation.” 554 U.S. at 592.
Confrontations are not limited to the home.

The Second Amendment states in its entirety that “a
well regulated Militia, being necessary to the security
of a free State, the right of the people to keep and
bear Arms, shall not be infringed” (emphasis added).
The right to “bear” as distinct from the right to “keep”
arms is unlikely to refer to the home. To speak of “bearing”
arms within one’s home would at all times have been
an awkward usage. A right to bear arms thus implies
a right to carry a loaded gun outside the home.

And one doesn’t have to be a historian to realize that
a right to keep and bear arms for personal self-defense
in the eighteenth century could not rationally
have been limited to the home. Suppose one lived in
what was then the wild west—the Ohio Valley for example
(for until the Louisiana Purchase the Mississippi
River was the western boundary of the United States),
where there were hostile Indians. One would
need from time to time to leave one’s home to
obtain supplies from the nearest trading post, and en
route one would be as much (probably more) at risk
if unarmed as one would be in one’s home unarmed.

The situation in England was different—there was
no wilderness and there were no hostile Indians and
the right to hunt was largely limited to.
landowners, Schwoerer, supra, at 34-35, who were
few. Defenders of the Illinois law reach back to the
fourteenth-century Statute of Northampton, which pro-
vided that unless on King’s business no man could “go nor































































































































































