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MEMORANDUM OF LAW IN SUPPORT OF OBJECTOR’S PETITION AND RESPONSE TO MOTION TO STRIKE AND DISMISS

Now Comes Objector, Donna M. Rozycki, by and through her attorneys, Odelson & Sterk, Ltd., and in support of her Memorandum of Law in Support of Objector’s Petition and Response to Motion to Strike and Dismiss, states as follows:

I. 

FACTS

Thomas Cullerton voted in the February 5, 2008 primary election in DuPage County. He asked for, received, and voted a Republican ballot. He not only asked for the ballot, he wrote “Republican” on his application. (Exhibit E) This was not an unfamiliar procedure for Mr. Cullerton. He also voted in the Republican Primary in 2004 and 2006. (Exhibit F)


On April 1, 2008, the Candidate filed a Resolution of the 23rd Legislative Democratic District Committee (Exhibit A) which states that the Committee chose Mr. Culerton as its candidate to run in the general election in November, 2008. This “filling of the vacancy” was occasioned because no candidate appeared on the Democratic primary ballot for nomination for State Senator in the 23rd Legislative District and no one ran as a write-in, which left the vacancy in nomination.


The Candidate also filed a Statement of Candidacy on April 1, 2008 which states, in part, that he is “ . . . a qualified primary voter of the Democratic Party . . .” (Exhibit C)


The Objector, Donna M. Rozycki, filed objections to Mr. Cullerton’s candidacy alleging that the Resolution to Fill a Vacancy was deficient on its face since it did not state when the Legislative committee met to fill the vacancy in nomination. Additionally, the Objector alleges that the Candidate is not a qualified primary voter of the Democratic Party and thus, falsely swore under oath invalidating the Statement of Candidacy.


The Candidate filed a Motion to Strike and Dismiss the Objector’s Petition.  This Memorandum replies to the Candidate’s Motion to Strike and Dismiss as well as providing support for her Objector’s Petition.

II.

RESOLUTION TO FILL A VACANCY IS DEFICIENT


A.
Statutory Requirements


10 ILCS 5/7-61 provides in pertinent part, as follows:

“Any vacancy in nomination under the provisions of this Article 7 occurring on or after the primary and prior to certification of candidates by the certifying board or officer, must be filled prior to the date of certification. Any vacancy in nomination occurring after certification but prior to 15 days before the general election shall be filled within 8 days after the event creating the vacancy. The resolution filling the vacancy shall be sent by U.S. mail or personal delivery to the certifying officer or board within 3 days of the action by which the vacancy was filled; provided, if such resolution is sent by mail and the U.S. postmark on the envelope containing such resolution is dated prior to the expiration of such 3 day limit, the resolution shall be deemed filed within such 3 day limit. Failure to so transmit the resolution within the time specified in this Section shall authorize the certifying officer or board to certify the original candidate. Vacancies shall be filled by the officer’s of . . . (or legislative committee in case of a candidate for State Senator . . .) of the respective political party for the territorial area in which such vacancy occurred. 
The resolution to fill a vacancy in nomination shall be duly acknowledged before an officer qualified to take acknowledgments of deeds and shall include, upon its face, the following information.


(a)
the name of the original nominee and the office vacated;


(b)
the date on which the vacancy occurred;


(c)
the name and address of the nominee selected to fill the vacancy and the date of 

selection.” (Emphasis added) 10 ILCS 5/7-61 (West 2007)

10 ILCS 5/8-17 provides in pertinent part, as follows:

• • • 

“However, if there was no candidate for the nomination of the party in the primary, no candidate of that party for that office may be listed on the ballot at the general election, unless the legislative or representative committee of the party nominates a candidate to fill the vacancy in nomination within 60 days after the date of the general primary election. Vacancies in nomination occurring under this Article shall be filled by the appropriate legislative or representative committee in accordance with the provisions of Section 7-61 of this Code [10 ILCS 5/7-61]. In proceedings to fill the vacancy in nomination, the voting strength of the members of the legislative or representative committee shall be as provided in Section 8-6 [10 ILCS 5/8-6].”

10 ILCS 5/8-5 provides, in part, as follows:

• • •

“Within 180 days after the primary of each other even-numbered year, each legislative committee and representative committee shall meet and proceed to organize by electing from among its own number a chairman, and either from its own number or otherwise, such other officers as each committee may deem necessary or expedient. Immediately upon completion of organization, the chairman shall forward to the State Board of Elections, the names and addresses of the chairman and secretary of the committee. The outgoing chairman of such committee shall notify the members of the time and place (which shall be in the limits of such district) of such meeting. A vacancy shall occur when a member dies, resigns, or ceases to reside in the county, township or ward, which he represented.”


B.
Deficiencies in Resolution


The second paragraph of the Resolution used in the 23rd Legislative District (Exhibit A) states that the Committee, “ . . . has voted to nominate a candidate . . .” but no where is there any reference to when or where they voted!  In contrast, Exhibit B, the Resolution used in the 30th Legislative District on the form provided by the State Board of Elections, clearly states that the 30th Legislative District, “ . . . met within the district on April 1, 2008 at 9 N. County Street, Waukegan, Illinois and voted to nominate a candidate for the Republican Party . . .”


Thus, neither the first whereas clause, or second whereas clause in Cullerton’s Resolution states when the Committee met or where they met to choose a candidate.  The only dates “on the face” of the Resolution appears directly above the signatures of the Chairman and Secretary indicating when they signed the Resolution, and in the notary provision indicating when the notary acknowledged the signatures.


There is no language indicating when the 23rd Democratic Legislative Committee met, or where they met. The Candidate attempts to explain the dates in his Motion to Strike and Dismiss (III, paragraphs 16-23), as the date when the Committee met by indicating the date [Dated: March 29, 2008] below the body of the Resolution. (¶17) However, he fails to also indicate that the date is directly above the signatures of the officials of the DuPage Democratic Central Committee. Thus, an argument may be made (as it is by the Candidate) that the date indicated was the date of the meeting. This argument fails because of the established law on this very topic as explained in the next section of this Memorandum.


The law as written by the General Assembly in the Election Code (5/7-61) specifically requires the Resolution to include the date of selection to appear “upon its face.” (See 5/7-61(c)) The statute and case law do not allow for outside explanation and interpretation as to what the dates on the Resolution mean. The date of selection must appear “upon its face.” The purpose of the date clearly appearing on the face of the Resolution is to allow the election officials to determine if the Resolution has been filed within 3 days of the meeting as also required by the Election Code in 5/7-61 [“The Resolution filling the vacancy shall be sent by U.S. mail or personal delivery to the certifying officer or board within 3 days of the action by which the vacancy was filled;]


Further, although section 5/8-5 of the Election Code requires the committee to meet within the district. There is no indication on the Resolution where the Committee met - if in fact they did meet. (A vote could have been taken by phone)


In contrast, the Resolution of the 30th Republican Legislative District has all of the information required by the Election Code and established case law. (Exhibit B) Clearly, the 30th District Committee states “upon its face,” the place of the meeting (9 N. County Street, Waukegan, Illinois); the date of the meeting and selection of the candidate (April 1, 2008); and the date the officers of the Committee signed the Resolution and had it notarized. The 30th District Committee used the form provided by the State Board of Elections and included all mandatory provisions.


C.
Case Law


The leading case on filing the proper Resolution to fill a vacancy is Zerante v. Bloom Township Electoral Board, 287 Ill.App.3d 976, 679 N.E.2d 459, 223 Ill.Dec. 274 (1st Dist. 1997). In Zerante, the Appellate Court was faced with the same issue presented herein. The Candidate’s Resolution to Fill a Vacancy did not specify the date upon which the candidate was selected to fill the vacancy as required by section 5/7-61 of the Election Code. (10 ILCS 5/7-61)


The Court found that the Resolutions filed by the candidate failed to contain the date upon which he was selected to fill the vacancy in nomination. The candidate contended that the date upon which the resolutions were notarized satisfied the statutory requirement. This is the same argument made by Mr. Cullerton in this matter. (See page 4 of the Motion to Strike, paragraphs 18 and 19).  The candidate argues that the words and date above the signature of the committee members [Dated: March 29, 2008] means the committee met on that date. However, there is no indication that the date above the signatures, as well as the date the notary attested that the signatures were signed, are nothing more than they appear to be - the date the committee members signed the Resolution and the date the notary certified the signatures. 

There is no indication anywhere within the four corners of the Resolution (“on its face”) when the meeting was held to nominate a candidate. These are the Zerante facts. Although the candidate attempts to add more “facts” by referring to the certificate of organization of the Committee, the language of the statute (5/7-61) and the case law is clear that the date of selection must be included on the face of the Resolution. Zerante, 287 Ill.App.3d 976, at 979.

Just as in Zerante, the vacancy in nomination occurred at the primary election, on February 5, 2008, when no one ran in the Democratic Primary. The Resolution was filed on April 1, 2008, meaning the candidate could have been chosen anytime between February 6, 2008 and March 29, 2008, when the Resolution was signed.  If the selection occurred prior to March 29, 2008 (between February 6th and March 28th), then the filing of the Resolution on April 1, 2008 would have fallen outside of the three day transmittal period as provided in the statute (10 ILCS 5/7-61). Thus, as the Zerante court held:
“Consequently, the failure of the resolution to specify the date upon which the petitioner was selected to fill the vacancy in nomination prevents a determination as to whether the resolutions were transmitted to the certifying authority in a timely fashion.” Zerante, at 979

The court then went on to hold the provisions of 5/7-61 as mandatory and found the resolutions filed by the candidate to be legally insufficient. Zerante, at 980.


Equally as compelling is the very recent case of In re Objection of McSparin, 352 Ill.App.3d 352, 815 N.E.2d 1193, 287 Ill.Dec. 390, (5th Dist. 2004). In McSparin, the candidate, Todd P. Bittle, committed the exact same errors as the candidate, Mr. Cullerton, did herein. First, Bittle did not state the date of selection of the Republican Party for his nomination on the Resolution to Fill a Vacancy. Second, he voted in the March 16, 2004 Democratic primary and on April 17th or 18th, 2004, was appointed as a Republican precinct committeeman, and then, on May 7, 2004 was nominated to be the Republican Party candidate for State’s Attorney of Saline County.


Bittle’s nomination papers were challenged on the above two grounds, just as Mr. Cullerton’s candidacy has been challenged before the Board. Bittle argued, exactly as Cullerton now argues, that the date the party chairman and secretary signed the resolution as well as the date when the signatures were notarized, should suffice as the date the party met to select him as the candidate. The Appellate Court disagreed and upheld the Electoral Board’s decision to invalidate the resolution based on the lack of the date of selection “on the face of the resolution.” McSparin, 352 Ill.App.3d 352, 353. The Circuit Court found Mr. Bittle not to be a “qualified primary voter” of the Republican Party and disqualified him for that reason. [This argument will be addressed in another section of this Memorandum.]


The Court in McSparin, cited the Zerante case for authority:

“The acknowledgment of the resolutions before the notary satisfied the acknowledgment requirement of the statute but did not satisfy the requirement that a resolution ‘include, on its face, * * * the date of selection.’ 10 ILCS 5/7-61 (West 1994). We know of no case which holds that the events related in a signed document are presumed to have occurred on the date that the document was signed.” (Emphasis added.) Zerante, 287 Ill.App.3d at 979 Ill.Dec. 274, 679 N.E.2d at 461.


McSparin at 357


The court also cites Forcade - Osborn v. Madison County Electoral Board, 334 Ill.App.3d 756, 268 Ill.Dec. 502, 778 N.E.2d 768 (2002). Interestingly this case is cited by Mr. Cullerton in his Motion to Strike (page 5) but not for the correct reasons and he only partially quotes the court.  The court stated at p. 357 as follows:

“It is true that Illinois courts favor ballot access for candidates who wish to run for public office. This does not mean, however, that mandatory requirements can be circumvented. See Zerante v. Bloom Township Electoral Board, 287 Ill.App.3d 976, 980 [223 Ill.Dec. 274]. 679 N.E.2d 459, 461-62 (1997)

• • • 

Petitioner has three different statutory mechanisms for gaining access to the ballot. Petitioner chose not to subject herself to two of those options, both of which required a showing of ‘grass roots’ support. Petitioner’s nomination was made by just three individuals. Under those circumstances, we cannot fault the legislature for being very specific on the manner in which one’s name is placed on the ballot when one has chosen not to follow the ‘customary’ procedures for nomination. It is the conduct of petitioner’s representatives, by failing to timely file the nomination within three days, that serves to deny petitioner access to the ballot for the November 2002 election. The rules are not hypertechnical as petitioner suggests but are designed to ensure the integrity of the election process in general.” Forcade-Osborn, 334 Ill.App.3d at 760, 268 Ill.Dec. 502, 778 N.E.2d at 771-72.


It is striking how similar the case before the Board is to the Zerante, McSparin, and Forcade-Osborn cases.  Just as in Forcade-Osborn, Mr. Cullerton had three different statutory mechanisms for gaining access to the ballot. As a Republican primary voter, Mr. Cullerton could not avail himself to being a candidate on the ballot as a Democrat; nor could he run as a write-in as a Democrat. As stated above in McSparin, quoting from Forcade-Osborn at 334 Ill.App.3d 756, 760:

“Petitioner chose not to subject herself to two of those options, both of which required a showing of ‘grass roots’ support. Petitioner’s nomination was made by just three individuals.”


Mr. Cullerton’s nomination was made by just three individuals. (See Resolution, Exhibit A) As the court stated in Forcade-Osborn, and cited with approval in McSparin:
“The rules are not hypertechnical as petitioner suggests, but are designed to ensure the integrity of the election process in general.” (Emphasis added).


Forcade-Osborn at 760


The above-quote is equally important in the second argument as to the candidate attempting to manipulate the election process by becoming a Democratic candidate while being a primary voter of the Republican Party.

III.

THE STATEMENT OF CANDIDACY IS FALSE AND NOT IN COMPLIANCE WITH THE ILLINOIS ELECTION CODE


A.
Statutory Requirements


10 ILCS 5/7-61 provides, in pertinent part, as follows:


“. . . The resolution to fill a vacancy in nomination shall be accompanied by a Statement of Candidacy, as prescribed in Section 7-10 (10 ILCS 5/7-10), completed by the nominee . . .”
• • •


10 ILCS 5/7-10, in pertinent part, states as follows:

• • •


“Each petition must include as a part thereof, a statement of candidacy for each of the candidates filing ... This statement shall set out the address of such candidate, the office for which he is a candidate, shall state that the candidate is a qualified primary voter of the party to which the petition relates . . .” (Emphasis added)

B.
Deficiencies in Statement of Candidacy


The Statement of Candidacy filed by the Candidate (Exhibit C) clearly specifies, under oath, that the candidate, Mr. Cullerton, is a “qualified primary voter of the Democratic party . . .” As will be seen in the next section of this Memorandum, all words in a statute mean something and the courts first look to giving the words and phrases their “plain and ordinary meaning.”


The Objector herein contends that “qualified primary voter” has a distinct meaning and is tied directly to the participation of Mr. Cullerton in the Republican Primary of February 5, 2008. Having asked for, received, and voted a Republican ballot, Mr. Cullerton became a “qualified primary voter” of the Republican Party. The Objector believes that the candidate, Mr. Cullerton, will not dispute (and has not argued in his Motion to Strike and Dismiss, pages 2 and 3) that he indeed became a “qualified primary voter” of the Republican Party. He does argue that he  can leave that status and become a “qualified primary voter of the Democratic party to participate in the Democratic nomination process.”

 
The Candidate argues in his Motion (pages 2 and 3) that he can switch parties instantly after voting in the February 5, 2008 Republican primary and become a Democratic “qualified primary voter” on February 6th. The Candidate’s argument would cause the statutory qualification of being a qualified primary voter of a particular party when you become a candidate of that party, to be deemed meaningless. The Candidate confuses the difference between a voter and a candidate as he attempts to explain the cases involving party switching and the old 23 month “lock out” rule. This analysis will be explained in the next section.


The Candidate, Mr. Cullerton, became a “qualified primary voter of the Republican Party” on February 5, 2008. According to established case law, he may vote however he likes in the very next election (the general election of November, 2008) and may vote however he prefers in the very next primary election. He also, pursuant to case law may run as a candidate in any established party in the very next primary. The only thing he cannot do is run as a Democrat or any other established party candidate in the November, 2008 election which is in the same “election cycle” as the primary of February 5, 2008 where he declared himself a Republican primary voter.


Thus, Mr. Cullerton is not being deprived of his constitutional, fundamental right to vote, but is limited to not having two bites at the apple. First,  by voting Republican as he has in the last three primaries, 2004, 2006 and 2008 and, then not being happy that his choice for Republican office holder did not receive the nomination, running as a Democrat for the same office. Or, even more egregious, as in the McSparin case to be discussed in the next section, Mr. Cullerton could have participated with his Democratic friends in the Republican primary in an attempt to nominate the weakest Republican in the primary so he could cross-over-within the same election cycle, and run as a Democrat against the person he just helped nominate. That does not preserve the integrity of the election process and causes the statutory mandate of being a “qualified primary voter” of your party, to be meaningless.


C.
Case Law As to “Qualified Primary Voter”



1.
Statutory Construction.




In order to interpret what the language of the statutes mean, the courts have given litigants a road map as to how to interpret the law. We need look no further than a case decided by our Illinois Supreme Court less than two weeks ago (April 23, 2008). Cinkus v. Village of Stickney Municipal Officers Electoral Board, 2008 WL 1868331.

In Cinkus, the Supreme Court spoke of the controlling principles of statutory construction:

“The primary rule of statutory construction is to ascertain and give effect to the intention of the legislature. The best evidence of legislative intent is the language used in the statute itself, which must be given its plain and ordinary meaning. The statute should be evaluated as a whole, with each provision construed in connection with every other section. (Citing cases) When the statutory language is clear, no resort is necessary to other tools of construction. (Citing cases) Where the meaning of a statute is ambiguous , the court may look beyond the statutory language and consider the purpose of the law, the evils it was intended to remedy, and the legislative history of the statute. (Citing cases)”

Cinkus, 2008 WL 1868331 *8


The Supreme Court in the Cinkus case, also held that the “statement of candidacy and accompanying oath are mandatory requirements.” Additionally, the court held that “the statement of candidacy and accompanying oath are phrased in the present tense.”


Cinkus, 2008 WL 1868331 *10

Thus, as the Board looks at the statutory language and the case law, it must give the words “qualified primary voter” some meaning, and as instructed by our Supreme Court, that meaning should be the plain and ordinary meaning, construed in the present tense. In other words, was Mr. Cullerton a qualified primary voter of the Democratic party when he signed the Statement of Candidacy (53 days after declaring himself a Republican)?

Also, quite recently (March 31, 2008), the Illinois Appellate Court spoke to how we must interpret provisions of the Election Code. In Illinois Campaign for Political Reform v. Illinois State Board of Elections, _N.E.2d_, 2008 WL 919825 *7, the Appellate Court stated:

“In addition, this court must interpret the Election Code as written and we “may not depart from the plain language of the statute by reading into it exceptions, limitations, or conditions that conflict with the express legislative intent. (Citing cases)” (Emphasis added)

Thus, our two highest courts in Illinois have, once again, instructed us to read the statute by giving it the plain, ordinary meaning, as written and not trying to explain it other than how it appears.



2.
What does “qualified primary voter” mean?


Black’s Law Dictionary, 8th Edition, defines “primary election” as follows:

“A preliminary election in which a political party’s registered voters nominate the candidate who will run in the general election.”

The DuPage Board of Election Commissioners, in the Judges manual at page 88   (Exhibit G) defines “Partisan Primary” as follows:

“Election at which candidates are nominated by the political parties. Voters must declare their party affiliation in order to vote for party candidates at a partisan primary.”

There is no dispute that Mr. Cullerton declared that he was a Republican so he could participate and vote in the Republican Party primary. He became a “qualified primary voter” of the Republican Party on February 5, 2008. He now asks for the 2nd bite at the apple by wanting to participate and vote in what is effectively the Democratic Primary for the nomination of State Senator of the 23rd Legislative District. By not having a candidate on the ballot, or as a write-in at the primary, the Democratic Party was having its primary for this particular office when it attempted to nominate Mr. Cullerton.


How can Mr. Cullerton be a primary voter and participant in the Republican Primary of February 5th and also be a primary voter and participant of the Democratic Party for the same primary?  The answer is very simple - he cannot.


A “qualified primary voter” is simply that -- a qualified primary voter. Just as the Supreme and Appellate Courts have again told us we cannot give these words any other meaning then how they appear. In order to become a “qualified primary voter”, you must be registered to vote; you must ask to participate in a primary; and you must vote. That is exactly what Mr. Cullerton did on February 5, 2008. He can’t have it both ways and take his second bite of the apple and participate as a Democrat in preparation for the general election.



3.
Case law cited by Candidate Cullerton


The Candidate, in his motion (pages 2 and 3) recites a number of cases which have spoken to the issue of party-switching. In Kusper v. Pontikes, 4124 U.S. 51, 94 S.Ct. 303 (1973), the United States Supreme Court, struck down the law in Illinois as to “locking out” voters from switching parties from primary to primary. It allows voters to vote at one party’s primary and then switch at the next primary. That is currently the law. Thus, Mr. Cullerton voted Republican at the February 5, 2008 primary and may certainly vote as he chooses at the general election in November, 2008, and at the next primary.


Kusper, although not applicable in this case as it relates to voters, is helpful since the U.S. Supreme Court cites Rosario v. Rockefeller, 410 U.S. 752, 93 S.Ct. 1245, 36 L. Ed.2d 1 (1973) with positive authority concerning its approval of New York’s pre-primary declaration law. This law required a voter to declare his party’s allegiance 30 days prior to the general election in order to vote at the next primary. The Supreme Court found nothing wrong with this restriction and held that “. . . the decision in Rosario suggests that the asserted state interest can be attained by ‘less drastic means’ . . .”  Kusper, 414 U.S. 51, at 61. Certainly, restricting a participant and voter in the Republican Party from participating in the Democratic slating for the same general election (changing parties within 53 days) is a very mild restriction.


The Candidate then turns to Sperling v. County Officers Electoral Board, 57 Ill.2d 81, 309 N.E.2d 589 (1974), an Illinois Supreme Court case which stands for the proposition that a candidate cannot be made to wait two years to switch parties to run for office.  Of course, that is not applicable to this case since Mr. Cullerton would be free to run as a Democrat in the next election but cannot switch parties in mid stream and thus participate in both party’s nomination processes.


Sperling, however,  is helpful since it speaks to the philosophy of party changes by candidates, which is directly applicable herein. 


The court said at 57 Ill.2d 81, 85:

“We believe that the standards governing party changes by candidates may and should be more restrictive than those relating to voters generally. It seems to us clear that the State’s interest in preserving the integrity of the political process will support a reasonable restriction upon party-switching by candidates, and the 2-year restriction in article 8 of the Election Code (Ill.Rev. Stat. 1971, ch. 46, par. 8-8) was upheld as it applied to candidates for the General Assembly in Bendinger v. Ogilvie (N.D.Ill.1971), 225 F.Supp. 572. There a three-judge district court concluded that if there were no ‘24 month rule’ the entire elective process would be subverted and thrown into chaos. Similarly, the Supreme Court, in Lippit v. Cipollone, 404 U.S. 1032, 92 S.Ct. 729, 30 L.Ed.2d 725, affirmed in a memorandum opinion, the decision of a three-judge district court which upheld the constitutionality of a 4-year ‘no-switch’ rule for candidates in Ohio. (See 337 F.Supp. 1405.) The basis of the lower court decision was that the State had a compelling interest in protecting the integrity of all political parties and membership therein. While these decisions predate Kusper, there is no indication in Kusper that restrictions upon party-switching by candidates would be invalid. Kusper  specifically held only that a 23-month ‘no-switch’ rule as to voters was invalid.”


In Bendringer v. Ogilvie, (N.D.Ill.1971) 335 F.Supp. 572, our Federal Court proclaimed a number of important holdings, very relative to the case before the Board,when looking at the 24-month rule and the reasons it was passed:

“In addition to the policy of limiting the elective process to manageable and relative proportions, there are even more serious and compelling reasons underlying the legislation. The most important of these is the prevention of the subversion of the entire elective process. The keystone of our democracy is the party system of politics.”(Emphasis added)


Bendinger, 335 F.Supp. 572, 575


The court went on to hold that:

“... it is not inconsistent to prevent candidates from switching parties from election to election and at the same time to permit voters to do so.”


Bendinger, at 575.


Finally, directly applicable to this case is the Federal Court’s interpretation of one’s participation in a party’s primary:

“Plainly, the political party for which a person voted in the last primary election is an excellent indicator of party allegiance. It is clear, concise and unalterable. Any lesser indication, such as the oath suggested by the plaintiff would quite clearly be subject to possible misinterpretation and abuse.”


Bendinger, at 576


Thus, the courts have quite clearly recognized the right of the state to put some type of restriction on party switching that would ultimately lead to the subversion of the electoral system.



4.
Illinois and other courts have spoken directly on point relative to the 


facts in this case.


In Fleming v. State Board of Elections, 40 Ill.App.3d 695, 353 N.E.2d 57 (1976), the Appellate Court looked at what “affiliated” meant in the context of participation in a particular primary. The candidate in Fleming was on the primary ballot as a Democrat and then requested a Republican ballot in order to write his name in on the Republican side since there was no candidate on the ballot for the Republican nomination. Thus, it was the opposite situation as presented in this matter, but equally as important since the court did not allow the candidate to switch from the Democratic Party to the Republican Party within the same primary.


Cullerton looks to likewise switch from the Republican party to the Democratic party within the same primary election cycle. Although the selection process to fill the vacancy in nomination came 53 days after the actual primary, it was still to nominate a candidate from the party to stand for election at the general election in November.


In the recent case of In re McSparin, previously referred to in the first argument concerning the defective Resolution to Fill a Vacancy, the court had the precise issue of defining “qualified primary voter.” Justice Kuehn, specifically concurring, found as follows:

“. . . Bittle is a qualified primary voter of the Democratic Party because he chose to vote a Democratic Primary ballot on March 16, 2004. He will remain a qualified primary voter of the Democratic Party until the next primary, when he will again choose what kind of qualified primary voter he is.” 


In re McSparin, 352 Ill.App.3d 352, 362.


Justice Kuehn would not allow Mr. Bittle to run as a candidate of the Republican Party as the Republican’s selection to fill the vacancy in nomination for State’s Attorney because there was no Republican candidate on the primary ballot.


Most significant is Justice Kuehn’s pronouncement of what a “qualified primary voter” means:

“The view of the phrase “qualified primary voter” is entirely consistent with the public policy that underlies the party-switching statutory provisions mentioned by the dissent. I believe that the law does prohibit someone from voting in one political party’s primary election and, thereafter, being selected to fill a vacancy in the other party’s selection process, because only qualified primary voters of that party can fill such vacancies.”


The court then asks the very question at issue in this case:

“If a ‘qualified primary voter’ is not someone who most recently voted in a particular political party’s primary, who is a qualified primary voter?

• • • 

The legislature used the phrase “qualified primary voter” for a reason. We must give it meaning. The only reasonable interpretation of the term disqualifies Bittle from the post primary selection process for Republican nominees.”


McSparin, at 363 (Emphasis added)

The McSparin case is precisely the fact scenario before this Board. As discussed earlier, some meaning must be attached to the words in the statute.


The McSparin decision certainly explains “qualified primary voter.”


Finally, the State Supreme Court in Texas has recently ruled on the candidacy of the Democratic Party nominee for Judge (a sitting Judge, no less) in the general election after he voted a Republican ballot in the primary election. [he was voting for a friend for Judge since he was uncontested in the Democratic Primary]. The Texas Supreme Court in The State of Texas v. Hodges, 92 S.W.3d 489, 45 Tex.Sup.Ct.J. 1117 (2002) found that the following interests that the law protects were important and compelling:

“. . .(1) regulating the election process, (2) preventing voter confusion, (3) preventing the destabilizing and disorganizing effects of interparty raiding and interparty feuding, (4) maintaining the order and integrity of primary election processes, (5) protecting party purity, and (6) protecting the right of political parties not to associate with another party’s members.”


Texas v. Hodges, 92 S.W.3d 489 at 499


Further, the Texas Supreme Court quoted from the United States Supreme Court in Storer v. Brown, 415 U.S. 724, 726, 94 S.Ct. 1274, 39 L.Ed.2d 714 (1974)

“ . . .noting that the State has a compelling interest in protecting the stability of the political system.”


Thus, the Texas Supreme Court removed a sitting, unopposed Judge from running as a Democrat in the general election because he voted in the Republican primary and could not change his party affiliation until the next primary.

IV.

CONCLUSION

There is an old saying:


If it walks like a duck and quacks like a duck, it is a duck. Mr. Cullerton voted in the 2004, 2006 and 2008 Republican primaries. He was (and still is) a qualified primary voter of the Republican Party. He is not a qualified primary voter of the Democratic Party because he did not vote in the Democratic Primary in 2008. The Objections should be sustained for all the reasons set forth in this Memorandum.
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