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IN THE CIRCUIT COURT -'OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

W. Rockwell Wirtz, on Behalf of and
- for the Benefit of the Taxpayers of
the State of Illinois, and Wirtz
Beverage Illinois, LLC, an Illinois
Limited Liability Company, No.
Plaintiffs, Honorable
Circuit Judge
v. Courtroom
Hon. Patrick Quinn, in his official
capacity as Governor of the State of
Illinois; Daniel W. Hynes, in his
official capacity as Comptroller of
the State of Illinois; Alexi
Giannoulias, in his official capacity
as the Treasurer of the State of '
Illinois; The Illinois Department of
Capital and its Director Brian
Hamer; The Illinois Gaming Board
and its members Hon. Aaron Jaffe,
Charles Gardner, Rev. Eugene
Winkler, Joe Moore, Jr. and Hon.
James E. Sullivan in their official
capacities; the Illinois Lottery and
its Superintendent Jodie Winnett;

Defendants.

VERIFIED COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiffs W. Rockwell Wirtz, an Illinois citizen and taxpayer, and Wirtz
Beverage Illinois, LLC an Illmms limited lxablhty company and taxpayer

(collectively, “Plaintiffs” ) by thelr attorneys Ungarettl & Harris LLP, for their

Verified Complalnt against Defendants The Honorable Patrick Quinn, Governor
of the State of Illinois; Daniel'W_. Hynes, the Comptroller of the State of Illinois;

Alexi Giannoulias, the Treasurér of the State of Illinois; the Illinois Department



Qf Revenue and its Directof -Br'ianb ﬁmer; At.h,e Ilinois Gaming Board and its
members Hon. Aaron Jaffe, Charles.Gardner, Rev. Eugene Winkler, Joe Moore,
Jr., Hon. James E. Sullivan; and ' the lllinois Lotter;y and its Acting
Superintendent Jedie Winnett, state as fo‘llows:_

~ INTRODUCTION

1. This action challenges the constitutionality of four pieces of

legislation - three substantive bills and one appropri.ation bill essentially
comprising the 2009 capital program — passed by the General Assembly on the
iast day of the legislative session and .signed into law by Governor Quinn.
Plaintiffs, llinois citizens and taxpayers, seek (i) declaratory Judgments that the

challenged legislation v1olates the Ilhn01s COI‘lStltUthl’l and (11) injunctions to

stop the use of state funds and resources in the operann, administration and
| regulation of the:programs in-fﬁe uneensfitutional_ legisiation;

2. The ch'allenged legislation violates the Illinois Constitution and the
duties and limitations it imposes or;-both .th"e legislative and executive branches

of government in multiple ways.

a. Public Funds for Public Purposes. The lottery and video

. gaming programs violate the requirement that public funds be used only
for public purposes. Both the lottery and, because of its central

communication system, video gaming, participate in interstate
commerce. Because both programs are essentially privately run, they
violate federal gaming laws. = And, while the Internet lottery sales
program is made expressly contingent upon clarification from. the United
States Department .of Justice that such sales are legal and despite the
fact that the General Assembly was aware of an advisory opinion by the
Justice Department stating that a prlvately controlled state lottery would
violate federal gaming laws there is no requirement whatsoever for
consulting with Justice as to video' gaming and. the lawfulness of a
program essentially allowing the equ1valent of 60 new casinos.
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b, Single Subject. The legislation violates the Single Subject
Rule which requires that a bill be confined to one subject in order to
foster thoughtful debate and stop the corrosive practice of “logrolling”.
Each of the substantive bills contains nongermane provisions. The
Single Subject Rule also is violated by the way the General Assembly tied
the effectiveness of the bills as a whole and of certain provisions together.

c. Substantive Law in an Appromation Bill: The appropriation
bill violates the requirement that an appropriation bill be confined to the
subject of appropriation because it contains substantive law.

d.  Uniformity Clause. The legislation violates the Uniformity
Clause which mandates uniform taxation and prohibits irrational tax
classifications.- It imposes arbitrary, widely disproportionate new taxes
on beer, wine and spirits that are not based on real and substantial

- differences, comparable to taxing menthol and non-menthol c1garcttes at
different rates.

N e. - Separation of Powers/Veto ~~ Power/Presentment
Clause/Effective Date of Laws. The main substantive bill contains
language tying its effectiveness to the appropriation bill that funds
program projects and vice versa. Thus, if one of the bills does not
become law the other “does not take effect at all”. This unprecedented

“tied bill” arrangement 1gnores a fundamental Constitutional requirement
that controls the primary function of the Leglslatlve Branch of

government --passage .of bills. The General Assembly is obligated by the
Presentment Clause to present a passed bill to the Governor whereupon

“i)f the Governor approves the bill he shall sign it and it shall become
law.” Under this “tied bill” arrangement, however, the .Governor must
‘sign both bills to get-either. Vetoing one renders his approval of the
other nugatory. The - arrangement also violates the Constitution’s
provision on the effective date of laws, which requires' that the General
Assembly adopt a uniform- effective. date. for laws. passed prior to June 1
and establishes its own mandatory effective date for .bills passed after
May 31. Here, the General Assembly. has . tried to provide for its own
effectiveness schedule for two bills passed after May 31.

ALLEGATIONS

Plaintiffs

3. Plaintiff W. Rockwell Wirtz is a citizen and taxpayer of the State of

Illinois and a resident of Cook County,_- HNlinois. He is also a_Manéger of Wirtz

Beverage lllinois, LLC. A c'opy.of his Verification by Certification is attached.



4. Plaintiff Wirtz Beverage Illinois, LLC is an Illinois limited liability
company énd taxpayer with its principal place of business in Cook County,
Illinois. .Wir_tz Beverage ' lllinois, L‘LC is licensed as a wholesaler and .an
importing distributor of wine and slpir-its unde‘r the Liquor Control Act and is
required to collect and pay to the ‘I-llinois Départment of Revenue the increased
liquor taxes in the legislation challenged here aménding the Liquor Control Act.
Defen&anté

S. Defendant Pat Quinn ié the‘ Go'vernorl and the Chief Executive
Officer of the State of Illinois. lHe isA sued in his official capacity. |

6. Defendant Daniel W. Hynés is the Comptfoller of the State of
lllinois. He is sued in his ofﬁcial capac'ity and solely to enjoin his disbursement
of funds. Pursuaﬁt to Article V, Section '.'17‘:Q'f the Illinois Constitution and the
State Cornptrollef Act, '15 >ILC'S 405, the Co'rnptrojlller is éutho;ized to order
payments into and out of funds hcld by the State Treasurer.

7. Defendant Alexi Giannoulias is‘ the Treasurer of the State of
lllinois. He is sued in his official capacity and solely to enjoin his disbursement
of funds. Pﬁrsuant to Article V, Set:;ioﬁ 18 of the Illinois Constitution, the
. Treasurer has the duty td'make disburs‘érﬁcnt upon order of the Comptroller.

8. Défendant the Illinois Departmeht of Revenue is a State agency
whose regional office is at 100 W. Ran‘dollph Street, Chicago, Illiﬁois. Its duties
include overseeing, implémehfing, " frhéhalging,.' regulating and collecting the
taxes imposed in the challé-hg‘ed legislation. - |

0. Defendant Brian Hamer is the ‘Director of the Department of
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| Revenue and resides in Chicago, Illinois. He is sued in his official capacity.
| - 10. - Defendant the illineis Gaming Board is a department withifx the
Department of _Reveﬁue whose regional office is at 160 North LaSalle Street,
Chicago, Illinois. Its duties include implementing, managing and regulating
the video gaming program crea-ted in-‘the'challenged legislation.
11. Defendants Hon. Aaron Jaffe, Charles Gardner, Rev. Eugene

Winkler, Joe Moore, Jr., Hovn.'Jk.aAmes.E. Sellivan are members of the Illinois
Gaming Board and are sued in their official capacities. | !

12. Defendant the lllinois Lottery is a State agency whose regional
office is af IOO West Randolph Street, Chicago, Illinois. Its duties include
lr‘egulating the existing lottery and its privatization in the challenged legislation.

13. = Defendant Jodie Winnett is the Acting Supervisor of the Illinois
Lottery and resides in Chicago, Illinois. _She is sued in her official capacity.

t

Jurisdiction and Venue

14." This laWeuif seeks, émoﬁg other fhings, declafations that Public
Acts 96-34, 96-35, 96-37 and. 967587 violate provisions of the - Illinois
Constitution and injﬁnction‘é prohibiting the disbursement of public funds
thereon pursuaht to the equi'table pow'ers: of fhis Court and pursuant to 735
ILCS 5/ 1'1-301, et seq., whieh _provideslfor aetions for priIrate eiti'zer'lAs'to enjoin
end restrain the d.isbu‘rserrllent of p'u.biic' funds. » This” Coupt-, has jurisdiction
ovef the subjec't'matlter ,uhd_er Article VI, §9 .ofl the Illinoie Constitution. This
Court also has jufieeliction oeer 4ti"1e. actual contx;oversy between the parties‘

pursuant to Section 2-701 of the Illinois Code of Civil Procedure, 735 ILCS
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5/2-701. This Court has personal jurisdiction over Defendants pursuant to
the Code of Civil Procedure, 735 ILCS 27209(a)(1), (b)(2), and (c).

15. Venue is proper under Sections 2-101 énd 2-103 of the Code of
¢ivil Procedure, 735 ILCS 5/2-101 and 2-103, because the acts from which
this cause of actioﬁ arose, of a substantial part thefe'of, took place in Cook
County, Illinois and because befendants have offices theré.

" Right To Deéiaratog And injuncti‘}e R‘-eligf :

16. Th-eré is ‘an actual, existing éontfoversy preéent iﬁ this action in
that Defendants will be charged with enforcing, regulating and expending
public funds on the uncoﬁstitutional _law}s‘ at issue here.

17.  Plaintiffs have cléériy aséertainable rights in. need of protection.
Sections 11-301 and 1‘1-_303 of the Illmms C;)de of Civil‘ Procedure, 735 ILCS
5/11-301 , 5/11-303, as well as corhmén-iaw principles, permit taxpayeré to
sué to enjoin the unlawful disbursen.'le‘:nt'bof. public moﬁies by public officials
and the imposition of uhlawfu.l taxes. | | |

18. AP,lair.itiffs suffer and ‘wi.lls cc;htinﬁe to suffer irreparable harm as a
result of the ﬁniawful.a:\n'd ﬁnc'dnst.i'tut"i;nai actions set forth above. If left
undeterred, there is no adequéte rémedy ;at.lav'v that will properly compensate

Plaintiffs for the injuries they have sustainéd,

Relevant Provisions Of The Illinois Constitution -
19. Article 1V, Section 8(d], th e Sir.1>gle Subjéct .Rule, provides that:

[blills, except bills for appropriation and for the
codification, revision or rearrangement of laws, shall

be confined to one subject. Appropriation bills shall
be limited to the subject of appropriation.
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20.  Article VIII, Sections 1(a) and (b) provide that:

(@ Public funds ... shall be used only for public

purposes.

(b)  The State, units of local government and school

- districts shall incur obligations for payment or

" make payments from public funds only as
authorized by law or ordinance.

21. Article IX, Section 2, the Uniformity Clause provides that:

In any law classxfymg the subjects or objects of non-
property taxes or fees, the classes shall be reasonable

- and the subjects and objects within each class shall be
taxed uniformly.

22. - Article II, Section 1, the Separation of Powers provision, provides:

The legislative, executive and judicial branches are
- separate. No branch shall exerc1se powers properly
belonging to another :

23. Article 1V, Section 1 describes the legislative power:

The legislative power is vested 1n a General Assembly
consisting of a Senate and a'House of Representatives,
elected by the electors from 59 Leglslatlve D1str1cts
and 118 Representatlve Districts.

24. Article IV, Section 9, the Veto Procedure, provides in relevant part
that:

(a) Every bill passed by the General Assembly shall be
presented to the Governor within 30 calendar days
after its passage. The foregoing requirement shall be
judicially enforceable. If the Governor approves the
‘bill, he shall sign it and it shall become law.

(b) If the Governor does not approve the bill, he shall
veto it by returning it with his objections to the house
in which it originated. Any bill not so returned by the
Governor within 60 calendar days after it is presented
to him shall become law .
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(d) The Governor may reduce or veto any item of the
appropriation in a bill presented to him. Portions of a
bill not reduced or vetoed shall become law. An item
vetoed shall be returned to the house in which it
originated and may become law in the same manner
as a vetoed bill .. :

(¢) The Governor may return a bill together with
specific recommendations for change to the house in
which it originated. The bill shall be considered in the
same manner as a vetoed bill but the specific
' recommendations may be accepted by a record vote of -
a majority of the members elected to each house. Such
bill shall be presented again to the Governor and if he
certifies that such acceptance conforms to his specific
recommendations, the bill shall become law. If he does

not so certify, he shall return it as a vetoed bill to the
house in which it orlgmated

Section 10 governs the effective date of laws, providing that:

The General Assembly shall provide by law for a
uniform effective date for laws passed prior to June 1
of a calendar year. The General Assembly may provide
~ for a different effectiveness date in any law passed
prior to June 1. A bill passed after May 31 shall not
become effective prior to June ‘1 of the next calendar

year unless the General Assembly by the vote of three-
fifths of the members elected to each house provides

for an earlier effectxve date. .

The Challenged stlatxon

‘The Omnibus Bill (P.A. 96- 34 formerly, HBZSS)

25. On July 13, 2009, Governor Qumn 51gned into law HB255 “AN

ACT concerning revenue” (the “Omnibus Bill”). A copy of the Omnibus Blll 1s

attached as Exhibit A and inéorpdrated here by reference. !

! For the Court’s convenience, the voluminous bills attached as exhibits have been
bates-stamped; citations to the bates-stamped: pages are included.
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26.. Vidéo Gaming. Article 5 of the Omnibus Bill is the Video Gaming

Act. See id., Ex. A, Section 1 at A-1. It provides, among other things, that
every video gaming terminal:

shall be linked by a central communications system

to provide auditing program information as approved

by the Board. In no event may the communications

system approved by the Board limit participation to

only one manufacturer of video gaming terminals by

either the cost in implementing the necessary

~ program modifications to communicate or the

inability to communicate with the central

- communications system. :

Id, Section 15(15) at A-6. It further provides for the licensing of establishments
hosting such facilities and regulates manufacturers, distributors, terminal
operators and others. Id., Sections 5, 15, 25; 30 at A1-19. Licenses are for the
most part limited to Illinois residents. Id., Section 25(f) at A-9. The games are
conducted on the site of the licensees. Id., Sections 25(c) and (e) at A7-8. No
provision prbhibits a termirial ~opera‘tc‘>Ar Afirorn altering the terms of play by
changihg the software. Id., Section 15(9) at A-5. The terminal operator may
choose the pay out of a machiné above 80%. Id., Section '15(2) at A-4. It also
amends the Riverboat Gambling Act to assign administration and enforcement
of video gaming to the Illinois Gaming Board, id., Section 940 at A-172, and
amends the Criminal Code to provide that gaming under the Video Gaming Act

is not illegal gambling under Illinois law. Id, Se'ctic‘m 9V6O at A-276.
27. Lottery. The Omnibus Bill amends the Illinois Lottery law to,

among other things, provide that going forward the lottery will be managed and
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operated by a private mané.ger pursuant to a contract giving that private
manager significant powers and responsibilities and very substantial financial
benefits in the form of a share of the lottery revenues. See Exhibit A at Article
900, Section 900 at A-21-39. It also amends the Criminal Code to provide that
lotteries conducted by a private manager are not illegal gambling under Illinois
law. Id., Section 960 at A-274-275.2
28. ‘Liguor' Taﬁ. The Omnibus Bill a..rnends: Section 8-1 of the lllinois
Liquor Control A‘ct effective August 1, 2009 to impose an additional gallonage
tax on various types of liquor. Because_ of lhe additional tax, the amounts of
tax per gallon to be pa1d by the dlstrlbutor are increased as follows (a) on
beer, from $0. 185 to $0.231; (b) on wine, from $0.73 to $1 39; and [c) on
| spirits, from $4.50 to $8.55. See Exhxblt A at Article 990 Section 945 at A-
179-180. This is a roughly 22% mcrease in the tax on beer -- and a 90%
increase in the tax op wines and splrlts. | The Omnibus Bill and its legislative
history do not offer any coherent fatlorlale for the increase overall. Similarly,
they offer no Justlﬁcatlon for the vastly dlsproportlonate increase in the tax on
wine and spirits as compared to beer See id. The Ommbus Bill further

provides that “[a]ll of the proceeds of the additional tax ... shall be deposited

into the Capital Projects Fund.” Id. at A183

|The Omnibus Bill also creates a pllot program for the Internet sale of lottery tickets
but makes implementation of that program contingent upon a request to the
Department of Justice for clarification that such sales are legal. See id., Section 900
at A-24-26. There is no such requirement for video gaming -- despite the fact that

other jurisdictions have held video games are lotteries in violation of federal criminal
gambling laws. :
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. 29, Caﬁdy Tax. Candy had been taxed as food at retail at 1% and

exempt from the 6.25% tax generally appliéable to food for’cons.urnption off
premises. The Omnibu.s Bill, however, amends the Use Tax Act, The Service
Use Tax Act, the Service Occupaﬁon Tax Aét and the Retailers Occupation Tax
Act effectiv.e August 1, 2009 £o remove that exemption from all candy except for
th_at containing flour or ..requiring refrigeration. Thus,. after August 1, 2009,
while candy containing flour or requiring refrigerafipn x}voulci continue to be
taxed at 1% all other kinds would be subject to the higher tax. See Exhibit A
at Article 900, Sgctions 910, 9.15,. 920 and 925 at A-513, 80-82, 99-101 and

120-122. |
| 30. Cther The Ornmbus Bill’s effectlvenéss is entlrely contingent
. upon the Approprlatlon B111 dlscussed below becoming law providing that it
“does not take effect at all unless House Blll 312 of the 96th General Assembly,

as amended, becomes‘law See Exhlblt A at Artlcle 9999, Section 9999 at A-
280. The Omnibus Bill also contains prOV1s1ons relatmg to other subjects,

such as:

e Article 800, titled the “Capital Spending Accountability Law,”
“requires the Governor to provide a report each quarter on each
State capital project. See id., Sections 801 and 805 at A-19-20.

e Section 935 amends the University of Illinois 'Act to task the
University, subject to appropriation, to conduct a study and give a
report on the effects of purchasing lottery tickets on Illinois
families. Id. at A-16S5.

e Section 905 amends =th‘e State. Finance Act to prohibit the use of
Road Funds for the State police. Id., at A-46. '
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e Section 950 amends the Environmental Protection Act to provide
that the Leaking Underground Storage Tank (“LUST”) Fund is not
subject to administrative charges. Id., at A-186

e Section 955 amends the Illinois Vehicle Code and contains
provisions for increases in vehicle weights for bridges and
highways. Id., at A-227-228, 233, 235-236, 242-243 and 249-250.

The BIMP (P.A. 96-37, formerly, HB2424)

31. On July 13, 2009, Governor Quinn signed into law HB2424, “AN
ACT concerning government,” the FY2010 Budget Imp'ler_nlen'tation (Capital) Act
(the “BIMP”). A copy of the BIMP is attached as Exhibit B and incorporated

here by reference.

32. Lottery and Video Gaming Corrections, Linked to Omnibus Bill.

Contingent upon the Omnibus Bill Becbming l.l':m),' Exhibit B, Article' 60 at
Sections 60-5 and 60-10 at Bj73 anci_ 93, the BIMP makes changeé to the
lottery pro,Visions-in the Omnibus Bill i’n‘cludjng those perfaining to the private
manager for the 'lottery,’ id. atl.B1.0.3-116,. an.d. to the central communications
system for the video gaming pr.o‘gramj Id. at.'_B-.7'9. The BIMP also adds a new

Section 85 to the Video Gaming Act making its provisions severable pursuant

to Section 1.31 of the Statute on Statutes. .See id., Secfiori 85 at B-9.3

33. Liquor Tax Clariﬁcat'ion;-i,inked.td Omnibﬁs Bill. Contingent upon

the Omnibus Bill becoming law, the BIMP adds lénguage clarifying thét, |
though the proceeds of the new liquor tax are to be depositéd into the Capitol

Projects Fund, the existing liquor tax amounts are to be deposited into the

’ As discussed in Count Il below, the new video g’aiming and lottery programs violate
federal gambling law. These amendments likely were an attempt to cure this.
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General Revenue Fpnd. See id., Section 60-35. It also makes the additional

tax severable under Section 1.31 of the Statute on Statutes. Id. at B-152

34.

Candy Tax Exemptlon Changed Llnked to Omnibus Bill.

Contlngent upon the Omnibus Blll becoming ]aw Exhlblt B at B-116, the BIMP

also exempts candy sold hot from vending machines from the higher tax. Id.,

Sections 60-15, 60-20, 60-25 and 60-30 at B-120-121, 125, 131-132 and 136

and 152.

35.

- 1440978v1

Other. The BIMP c_ontains other provisions, including:

A provision that amends the River Edge Redevelopment Zone Act to
provide that the Department may certify one pilot river edge
redevelopment zone in Elgin in 2009. Exhibit B, Article 65 at B-201.

Minority set asides. Id., Article 60, Section 60-10 at B-107 (requiring
that the private management agreement for the lottery contain a
provision encouraging 25% of the contracts for goods and services

-entered into by the private manager to be awarded to mmorlty or

woman owned businesses), ‘Article 35 at B-45-50 (establishing in an

“article titled State Construction Minority and Female Building Trades

Act a goal of having 20% and 10% of the apprenticeships on certain
stimulus constructlon pro_)ects go  to minorities: and women,
respectively) ' -

provisions amending the General Obligation Bond Act, id. at Article
30, Section 30-10 at B-30, and tying the effectiveness of the

amendment to the enactment of another bill, HB2400. Id., Section
30-11 at B-37.

provisions creating an ‘urban weatherlzatlon program, id., Article 40
at BS0-56 «

pro(zisions providing for special pension benefit increases despite
general rules against such increases, id., Article 85 at B-247,

provisions authorizing Capital Development Board grants to not-for-
profit hospitals, id. at Article 5, Section 5-5 at B1-6
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e provisions amending the Vehicle Code  to mandate a financial

disclosure in rental car contracts for consumers, id. at Article 45,
Section 45-5 at B56-58, and '

o provisions adding Gaming Board peace officers. Id., Article 85,
Section 85-20, 85-25 at B-230, 233, 261-162.

The Trailer Bill (P.A. 96-38, forinerlyJ SB349)

36. On July 13, 2009, Governor Qulnn s1gned 1nto law SB349, “AN
ACT concer,nmg government a traller b111 to the Omnibus Bill (the “Trailer
Bill”).# A copy of the Trailer Blll is attached as Exhibit C and 1ncorporated here

by reference.

'37. Candy and Liguor Taxes Deferred;: Linked to Omnibus Bill.

éonditioned upon the Omnibus Bill becoming law, the Trailer Bill changes from
_August 1, 2009 to September 1,- 20109 the effective date for the new taxes on
candy, see Exhibit C at Sections 5, 10, 15fand' 20 at C-1, 4, 29, 33, 48, 52, 61,
69, 73, 96, and liquor. Id;; Section 30 at C-117-1 8.

38. More Video Gaming | Am'en(imentS',, hinked to Omnibus Bill.
Conditioned upon the Omnibus Bil‘l becoming law and taking effect, see Exhibit
C at C-107, Section 25 of the Trailer Blll amends the Video Gaming Act by (i)
changmg Section 25 and adding a new Sectlon 26 to change the residency
requirements for licensing, see id., at C-llO and 112 (ii) changing Section

25(c) to clarify that the 50% spht of the after tax proﬁts from a video gaming

terminal is mandatory notthhstandmg any agreement to the contrary”

between the licensed establishment and the video gambling terminal operator,

4 A “trailer bill” is a bill passed to .correct errors, deficiencies or problems in an earlier
bill.
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id. at Cl-108"—109, and (iii) adding a new section 85 making the provisions of the
Video Gaming Act severable under Section 1.31 of the Statute on Statutes. Jd.
at C-117.

The Appropriation Bill (P.A. 96-35, formerly, HB312) |

39. On July 13, 2009, Governor Quinn signed into law HB312, “AN
ACT making appropriation” (the “Appropriation Bill”). A copy of the
Apprdpriation Bill is attached as Exhibit D and i'n'corporated here by reference.

40. Substantive Provisions. In addition to appropriations, the

Appropriation Bill contains substantive provisions, including:

e an article makmg its effectiveness entirely contingent upon the Omnibus
.Bill becoming law, providing. that it “does not take effect at all unless
House Bill 255 of the 96th General Asscmbly, as.amended, becomes law.”
See Exhibit D at Article 140, Section 99 at D-254-255.

e A provision that “[nJo contract shall be entered into or obligation incurred
- for any expenditures from appropriation in Sections S or 10 of this
Article until after thé purposes and amounts have been approved in
writing by the Governor. See id., Article 5, Section 15 at D-2.

* provisions creating a new grant program for the Environmental
Protection Agency for wastewater compliance, but only where “[tlhese
grants are limited to projects for which the local government provides at
least 30% of the project cost.- There is'an approved compliance plan, and
there is an enforceable compliance schedule prior to grant award.” Id.,
Article 100, Section 30.

e provisions including the phrase “as approximated below” or similar
language. See Artlcle 50 Sectlons 20 30 35 at D-62, 64 and 66.

¢ Provisions authorlzmg 1mprovements at hlgher education facilities, for
which there is ne authorization in- substantlve law. Id., Article 61,
Section 5 at D-135. - :
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o COUNT 1
(Illinois Constitution: Single Subject)
Omnibus Bill, BIMP, Trailer Bill |

41. Plaintiffs incorporaté by reference the allegations of Paragraphs 1-
40, above.

42, ’I‘heﬁ lllinois Constitution rgquires that bills (other than
,;appropriations or codiﬁcations) bel confined to a sing}e subject. See Ar,ticle‘IV,
.{Section 8(d), above. The purpose of the Single Subject Rule is to prohibit
%‘logrolling" and the corrosive stitching together of multiple interests in order to
;obtain enactment of other. legislative desires. The 1970 Constitutional
éonvention included Section 8(d) to ,en»"su_re a better legiélative and democratic
outcome to the deliberative process. Slngle subject: s.tatutes facilitate focused
argument and consideratibnl of :fhe .n;leri't's‘. |

43. The Omnibus Bill viol_atés the .Single Subjéct Rl.ile, as it contains
provisions rélating'to multiple unrelated and nongermane subject.s,» including
Ethe provisions noted abbve: , gOve‘rn:in;g yidé'o’ gaming_; amending the Illinois
:I,otter;y Law to privatize its operétioﬁ’;‘ arr')e'r'xc.l'ing the Tllinois Liqﬁor Control Act
';to impose an additional and ais;:)rqéortiénat'e éa.llonage tax on liquor; émending
';various acts to increaée the tax on:cand};, increaéing bridge and road wé.ight.
.is,tandards; amending the Environfneﬁtal Protection Act to provide thatbthe
LUST Fund is not subject toAadminist"raAlt‘:iv:e chargesi authorizing a study by the
,;Un-iversit'y-of Illinois of the impac_f of "l'()ltt'ei"}'A','siales on >lllinois families; and
fll'naking its effectiveness éntirely‘ céntingent ubon' the separate Appropriation

Bill becoming law.
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44.  The BIMP v'i-olates the Sir’mngle Subject Rule, as well. It includes
iprovisions: aimed to correct the federal criminal gambling law violations in the
'Dmnibus Bill, creating minority set aside programs, aménding the General
| :
:Obligation Bond Act, creating an ur:ban weatherization program, providing
bension benefit in,crease‘s, authorizing ‘,Cabital Develiopment Board grants to
;not-for-proﬁt hospitals, mand_ating a financial dis.closure'_ for consumers in
ér’ental car v;:,ontract:-s and adding Gafning Board peacé officers.

45, Tﬁe Trailer Bill, too, violates the Single Subject Rule. It contains
?provisions deferring the liquor and candy taxes and amending the video gaming
brogram to change. the residehcy rcduircrhents and .méndat,e after-tax profit
sharing percentages -- all of thchlj ar?: cdntingent on the Omnibus Bill
bec»omintg law. o

46. The compendium of prografns( and subjects in these bills is
precisely what the Single Sﬁbject Ruié was designed to prevent. They are
amalgams of interests stitched',tog‘ethe‘r solely for the purpoée of obtaining
legislative support for items no single one of which could withstand the
:scrutiny' of standing alone. :’I‘l;i'el fact tﬁat thlés}e‘ bills 'have very genefal titles -
the Omnibﬁs Bill is “AN ACT-'concAe.‘rning. revenue” while bolth the BI.MP and the
Trailer Bill are titled “AN ACT }conc'errllihg government’ - will not save them, as
~ the lllinois Suprerﬁe Court has‘rcco'gnized'.. See,i e.é.,‘Peoble V. 'Olender, 222 Ili.
2d 123, 854 N.E.2d 593 (2005). |

47. Article VIII, Section 1 of the Illinois Constitution provides that:

(a)  Public funds ... shall be used only for public
purposes. o
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(b)  The State, units of local government and school

- districts shall incur obligations for payment or

‘make payments from public funds only as
authorlzed by law or ordmancc

48. The new programs and taxes created and regulations required and

new standards established by the Ommbus B111 the BIMP and the Trailer Bill

\

, w111 require con51derable expendltures of state funds to operate, control,
manage and regulate. If the expenditures are not enjoined, public funds will be
used to organize, license and regulate illeg‘altvideo gaming, to establish and run

the illegally privatized lottery and to implement and enforce compliance with
the additional,-.non-uniform liquor taxes. Defendants each are.directed by the
bills to approve, authorize and direct.eipenditures in support of the bills.
Moreover, Defendants must enact rules unc'lerthe APA for the implementation

of each of the provisions in the bills. Because these bills violate the Single
Subject rule of the Illinois Constltutnon anysuch expendrtures are unlawful.

Unlawful expendltures are not for pubhc purposes “and therefore the
expenditure of funds on therrt v1olates Artxcle VIII of the lllinois Constitution.

P WHEREFORE Plaintiffs respectfully request that this Court enter an

1

erder granting them the following relief:

A. A declaratory judgment that'the Omnibus Bill violates
the Single Subject Rule in Article 1V, Section 8(d] of the

Illinois Constitution.

B. A declaratory judgment that any expenditures of State
funds in furtherance of the. Omnibus Bill are unlawful
and precluded under Article VIII of the Illlinois
Constitution because the Bill v1olates the Single
Subject Rule;
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C. A temporary, preliminary or permanent injunction
enjoining Defendants from dlsbursmg pubhc funds on
the Omnibus Bill;

D. A declaratory judgment that the BIMP violates the
Single Subject Rule in Article IV, Section 8(d) of the
Illinois Constitution;

E. A declaratory judgment that any expenditures of State
funds in furtherance of the BIMP are unlawful and
precluded by the Single: Subject Rule in ‘Article VIII of
the Illinois Constitution; "

F. A temporary, pr'e_liminary or permanent injunction
- enjoining Defendants from disbursing public funds on
the BIMP; '

G. A declaratory judgment that the Trailer Bill violates the
Single Subject Rule  in Article IV Section 8(d) of the
Illinois Constitution;

H. A declaratory judgment that any expenditures of State
funds in furtherance of the Trailer Bill are unlawful
and precluded by the Single Sub_]ect Rule in Article VIII
of the Illinois Constltutlon

I. A temporary, prehmmary or permanent injunction

enjoining Defendants from dlsbursmg public funds on
the Trailer Bill; and- ' .

J. Such other-and :further relief 4a's.lthis Court deems
necessary and proper. .

COUNT II
(Illmois Constitution: Spending Public Funds on Illegal Video
_ Gaming and Lottery Programs)
; - Omnibus Bill, BIMP, Trailer Bill

49. Plaintiffs incorporate by reference the allegations of Paragraphs 1-

48, above.

50. The Illinois lottery involves the use of interstate telecommunication

. lines and therefore operates in and participates in interstate commerce. 18
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U.S.C. §1953(a) prohibits transmission in intefstate commerce of information
pertaining to “numbers, policy, bolita, ot similar game.” The United States
Supreme Court has held that letter'ie's- and lottery-like games fall within the
reach of Sectipn §1953(a). See, é.-g.,- USv Fabrizie; 385 U.S. 263, 269 (1966).
51. Lotteries coﬁdaeted by a. State actirtg uftder, authotity of state law,
howevef, are exempt' from the ptohibitions of 18 U.S.C. §1933(a). See 18
U.S.C. §1307(a)(1) and (2); 18 U.S.C. §1953(b)(4). As ;eeognized in a 2008
advisory opinion .from the Departmeht of Justice titled “Scope of Exemption
Under Federal Lottery‘Statutes for 'Lotteries Conducted I_éy a State Under the
Authority of Law,” in order for a State lottery to remain lawful the State must

exercise actual control over all sxgmﬁcant busmess decmons and retam all but

-

a de minimis share of the proﬁts A copy of the Opmlon is attached as Exhibit

E and incorporated here by reference
S52. Desplte the fact that the General Assembly was aware of the 2008
Department of Justice oplmon the Ommbus Bill grants plenary control of the

Ilhnms Lottery to a private manager. The pnvate manager’s “total management

control” of the thte_ry, mcludes.

e The right to use equipment and other assets used in
the operation of the Lottery.

e The rights and obligations under contracts with
retailers with retailers and vendors.

) The 1mplementat10n of . a comprehensive security
program. :

e The implementation of a comprehensive system of
internal audits. -
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o The implementation of a progfam to curb compulsive
gambling. ’

e A system for determining (i) the type of lottery games,
(ii) the method of selecting winning tickets, (i) the
manner of payment of prizes to holders of winning
tickets, (iv) the frequency of drawings of winning
tickets, (v) the method to be -used in selling tickets, (vi)
a system for verifying the validity of tickets claimed to
be winning tickets, (vii) the basis upon which retailer
commissions are established by the manager, and (viii)
minimum payouts. -
53. Furthermore, the Omnibus Bill grants the private manager
compensation that goes far beyond de minimis. It provides that the

management contract shall include:

A provision providing the - private manager with a

percentage of Lottery ticket or share sales or related

proceeds in consideration for managing the Lottery,

including terms that may provide the private manager

with an increase in compensation if Lottery Capitals

grow-by a specified percentage in a given year.
The proceeds that will accrue to the privaté manager are estimated to be worth
millions of dollars per year.

54. The private management scheme for the lottery is not contingent
upon any kind of advisory opinion. or 'app'r.ov_al by the federal government or
other authority (unlike the Internet lottery sélcs»pilot_-program).

5S. By changing it to one largely controlled by and very lucrative for
private parties, the Omnibus Bill creates a lottery that is not exempt from and
therefore is prohibited by federal criminal -gar;ibling laws.

' 56. The BIMP and ,fhe ’I‘railér ‘Bill, ‘as noted abovg, make small

adjustments to the private managerrient of the lottery program in the Omnibus
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‘:Bill. Howéver, .. they don’t cure the faét that it violates 18 USC §1953(é). AS set
j_forth in Count I, above, both bills violate the Single Subject Rule and are
iunconstitutional. Even were that not the case, the BIMP and Trailer Bill do not
éhange the reality that a private manager largely will éontrol the operation and
Conducf of the lottery and will reap sizeable ﬁnanciél rewards.

57. The video gaming brogram is illegal for essentially the same
reasons. Because of the mandated uéé of a central communication system to
provide centralized tallyihg and audiﬁng information, video gaming will
participate in interstate c.ommerce.l‘ 18 U.S.C. §1953(a) prohibits transmission
jn interstate cbmm'erce of any réqor’d used in a “numbers, policy, bolita, or
similar game;-" T‘h.e United S'tates S_uprleme:Court has held that l.otteries and
iottery—like games fall W1th1n t}-le» reach of Sectioh 1953(a.).'“ Video gaming, as
other jurisd_ictioné have~cc.>ncilude‘d,”‘is‘fo.r éll' intenfs and purposes a lottery.
There is no real element of skill. i‘he f;iachihes are programmed to pay outA a
;naximurﬁ percentage on eaéh c_loﬂar .wagered Based oﬁ an optimum play model
and “must theoretically pay .Oll;lt. a méthématicall_y demonstrable. percentage
;'during the e#péctéd l_ifétim_e vof thé rh‘au‘:hir-le of all amounts played, which

must not be less than 80%.” A pla.,yer.using the besf possible mathematical

strategy will, on average, realize a return no greater than the pre-set

percentage.
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58. Video gaming moreover will be a lottery u-nder de faeto private
eontrol. Though it w.iltl ‘be taxed by the State and is to be licensed and
fostensibly at least) regulated by the Iilinois Garning Board, for practical
purposes,the o'wnership, control and proﬁts of video gaming will he in private
hands. Video gaming will be lconducted on the premises of private licensees,
not the State; the terminals are not State-owned; the terms of play can be
altered by the términal operators; the after-tax “take” is significant and evenly
split between. the terminal operator and the licensed establishment.

59. Substantial public expenditures will be required to operate,
maintain and regulate the new lottery and video gaming programs
contemplated by the challenged leglslatlon Def'e‘ndantst Quinn, Winnett, | the
lllinois Gaming Board and the Illinois Lottery w1ll be required to deploy state
resources and approve and direct significant exp_endltures by the State to
support them. | |

60. Article VIII of the lllinois Constltutlon provides that pubhc funds
may only be used for pubhc purposes and that “the State ... shall incur
obligations i_'or payrnent or make payrnents frorn public funds only as
authorized by law or ordinanee. See ld Sectlons l(a) and (b)

61. The lottery and video gamlng programs contemplated by the
ehallenged legislation v1olate.federal gambling laws. Expendltu_res on them

therefore are unlawful and not for a public purpose and violate the Illinois

Constitution.
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WHEREFORE, Plaintiffs~fespéctfully request that this Court enter an

order granting them the following relief:

A. A declaratory judgment. that the provisions of the
Omnibus Bill, BIMP and Trailer Bill providing for the
Video Gaming Act and amending the Illinois Lottery Law
to provide for a private manager are in violation of federal
law criminal law and are illegal gambling;

B. A declaratory judgment that any use of public resources
or expenditure of State funds on the illegal lottery and
video gaming programs pursuant to the unlawful
legislation is in violation of Article VIII of the Illinois
Constitution;

C. A temporary, ~ preliminary or permanent injunction
enjoining Defendants from disbursing public funds on the
illegal lottery and video gaming programs; and

D. Such other and further relief as this Court deems
necessary and proper. .

COUNT HI
(Ilinois Constitution: Uniformity Clause - Liquor)s
Omnibus Bill, BIMP, Trailer Bill

62. Plaintiffs incorporate by reference th'e allegations of Paragraphs 1-
61, above.

63. .Plaiﬁtiff Wirtz Beverage 'Illi'hoiél,‘LLC must collect and pay the
additional ta}{ on wine and spiix-its authbr;zed by the Omnibus Bill, the BIMP

-and the Tréilcr.Bill. |

$ The liquor taxes take effect August 1, 2009 in the Omnibus Bill and September 1,
2009 in the Trailer Bill. Plaintiffs will pay the taxes under protest and notify the
Treasurer and follow the procedures set forth in the State Officers and Employees
Money Disposition Act, 30 ILCS 230/1, et seq. (the “Protest Act”). Plaintiffs then will,
within the statutory period, seek leave from the :Court to amend their complaint to add
a Protest Act count and file a motion for a preliminary injunction enjoining the
transfer of the funds paid under protest..

1440978v1 : 24 ' ; L‘\ .



64. Article IX, _Section~2 of- the .Illinois Constitution, supra, provides
that for purposes of taxation, any law classifying the objects of a tax must be
reasonable and tax uniformly. To survive scrﬁt_iny under the Uniformity
clause, a tax classification (i) must be based on a real and substantial
difference and (i) bealf some reasonable relationship to the object of the
legislation ortoa public policy.

65. The ameridments to the LiQuof Control Act in these bills meet
heither test. |
) .

66. These bills increase the tax on beer by 22% and nearly double the
tax on wine and spirits (a 90% increase), yet there is no rationale expressed to

explam the increases. Moreover there is no expressed or sustainable ratlonale

whatsoever for the huge dlfference in the gallonage taxes as between the

categories of beer, wine and spirits. The tax increase for beer pales in
éomparison to thel draconian :increase for wine and spirits: the tax on the
slcohol in spirits 'is>462._66% htghe.r atnd the tax on the alcohol in wine .is
429.81% higher than the tax.on the élcohol' in beer.

6'7.. The liquor.' gallonage tax is a revenue >raising measure, as the
Supreme Courtvhas recogn’ized Federated Distributors, Inc. v. Johnson, 125 Il
éd 1 (1988). Taxing 1dent1cal products at dlfferent rates fails the “real and
- substantial difference test 1mposed by the Umformlty Clause. In the Omnibus
Blll and the BIMP the gallonage tax is two taxes One is the prlor ex1st1ng tax,
whlch continues to be paid into the State,s General Revenue Fund. The other

is the additional new tax imposed by the Omnibus Bill, BIMP and Trailer Bill,
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c )
which is to be paid_ into the Capital ‘Pro_jects Fund to fund the capital program.
As a result; two fhings are happening. One, identicél.products are being taxed
differently per gallon: .un_der the eXisting tax, beer is taxed at $.185 while
under the new tax it is taxed at $.046; under the existing tax, wine is taxed at
$.73 while under the new tax-.it is taxed at $.66; and, under the existing. tax,
spirits are taxed at $4.50 while under the new tax they are taxed at $4.0S.
Two, the per g'allon. additional tax on wine and spirits is wildly disproportionate
to the per gallon additionél tax en beer.

68. The tax increase is unreasonable as a.general matter. It is neither
.inecessary for.nor appro'priaite to any public purpose. It strikes out at a small
?group of busmess enterprlses without Justlﬁcatlon or principle.

69. There is nothmg in these blllS or their leglslatwe history that
attempts to- Justlfy the dlsproportlonate and _hlstorlcally unprecedented tax
:d_ifferential increése,s. The Liqﬁqr Control Act cites “temberance” as a general
rationale, but is silent as to any ra"tion'éle for differential increases between
beer, wine and epirits. 'The legislafive record is entirely barr.en on the issue.

WHEREFORE, Plaintiffs resf)ectfﬁlly_ .reqﬁestlthat this Court'enter an
:iorder granting‘ .thefn the following relief:

A A declaratory judgr.nent- that-A the amendments to the

Illinois Liquor Control Act imposing an additional tax on.

beer and on wine and . spirits and- in vastly
disproportionate amounts in the Omnibus Bill, BIMP and

Trailer Bill violate the Uniformity Clause in Article IX of
the Illinois Constitution;
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B. A temporary, prehmmary or permanent injunction
‘enjoining Defendants from ' disbursing public funds
collected as an additional tax imposed on beer and on
wine and spirits pursuant to amendments to the Illinois
Liquor Control Act in the Omnibus Bill, BIMP and Trailer
Bill;

C. A temporary, preliminary or permanent injunction
enjoining - Defendants to establish a separate escrowed
State account for all the additional tax imposed on beer
and on wine and spirits pursu’ant to amendments to the
Illinois quuor Control Act in the Omnlbus Blll BIMP and
Trailer Bill; and

D. Such other and further relief as this Court deems
necessary and proper.

COUNT IV
(Ilinois Constitution: Substantive Language in Appropriation Bill)
The Appropriation Bill

70. Plainﬁffs incorpdrat'é by' fef‘erencé the allegations of Paragraphs 1-
69, above. | | |

71. The'Il‘linois Constitution 'fequir_e's both substantive law authority
.;:md appropriation authority té expe'rll:d. ﬁ).ubl'i.c funaé. ArtideVIH, Section 1 (b)
and Section 2 (bi. | | -

72.  The Illinois Constitution fﬁrthef requires that appropriation bills
be limited to the subject of appropriation. . See Article IV, Section 8(d), above.
: 73-' It is establisl;le;i iaw that an .appropriation is “the setting apart
from public revenue of a cerfain sﬁm. fbr.-as‘,pec'iﬁc object.” Board of Trustees v.
Burris, 118 I1l. 2d 465, 477 (1987). o |

73.  The Appropriation Bill vquates the‘ Constitution becausé, as set
fortﬁ above, it contains substanti;ré law p-r,ovisions. For instance, ii: contains a

provision stating that its effectiveness is contingent upon the Omnibus Bill
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becoming law. The Omnibus Bill is not an appropriation bill and contains
numerous substantive law provisions, such as the provisions discussed above

amending the Liquor Control Act, the Lottery Law and the Criminal Code, to
| _ . | .
name but a few. The Appropriation Bill also, as set forth above, includes

provisions establishing new . substantive requirements to be met prior to
expenditure, failing to set aside a precise sum for an identifiable purpose,
imposing new obligations on cities in order to qualify for funds and requiring

?riigher education facilities to satisfy IEMA standards for funding

WHEREFORE, Plaint_iffs‘ respectfully request that this Court enter an

order granting them the followmg rehef

A. A declaratory Judgment that the Approprlatlon Bill

violates. Article - IV, Section 8 of the - Illinois
| Constitution; ' ~

B. A declaratory judgment that any expenditures of State
funds in furtherance :of the Appropriation Bill are
unlawful and precluded by Article VIII of the Illinois
Constitution; ‘

C. A temporary, preliminary- or permanent injunction
enjoining Defendants from disbursing public funds
pursuant to the Approprlatlon Bill; and :

D. Such other. and further relief as this Court deems
‘necessary and proper,

1440978v1 _ , 78 . Q 8



(Illinois Constitution: Single Subject)
' All Bills
| 74.‘- Plainfiffs incorporate by -reference the allegations of Paragraphs 1-
73, above. -

75. As noted above, the Omnibus Bill and the Appropriation Bill are
expressly linked and their effectiveness inextricably intertwined. Further, the
effectiveness of varic'ms. provisions of the BIMP and the Trailer Bill making
amendments to provisions in the Omnibus lBill are expressly conditioned upon
the Omnibus Bill becoming law.

76. In effect, the General Assembly sent the Governor a package of
legislation and he could eifher— “take it or leave it” but could not pick and

choose among the pieces or alter their pfovisions. Tying the effectiveness of the

legislation together in this fashion in essence rnade them one bill and that bill

violates the Single Subject Rule.

WHEREFORE, Plamuffs respectfully request that this Court enter an

order grantmg them the followmg relief:

A. A declaratory Judgment that the tying of the challenged
legislation amounts to a violation of the Single Subject
clause of the Illinois Constitution;

B. A temporary, preliminary or perfnan_ent injunction
enjoining Defendants from using State resources or
disbursing public funds on the challenged legislation;
and

C. Such other and further relief as this Court deems
necessary and proper.
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; COUNT VI

' (Illinois Constitution: Separation of Powers, Veto Power, Presentment
i . Clause, Effective Date of Laws) .

Omnibus Bill and Appropriation Bill

77. Plaintiffs inco_fporate" by reference the allegations of Paragraphs 1-
76, above.

78. As noted above, the cffectivcness of the Omnibus Bill and the
Appropriation Bill are inextricably Airi:te.rtwine_d. In essence, the General
Assembly sent t‘he Governor the two- pieces of legislatioﬁ and he could either
‘.‘:take it or leave it” but could not. pick and choose among the pieces or alter
tsﬁeir provisions.
| o
' 79. T‘ying' the legislation together in this fashion represents an
unconstitutional effort by the .legislajvti\'ré bl_;.an‘chiof the government, the General
Assembly,' to control or de'pr'i've ba:m'o‘th_e'r branch of ti’le government, the
Executive, of its Qeto powelrs.v | |

80. The General Assembly_is' obligated under the Constitution to
present a passed bill to the Gover'no;r wﬁeréu_pon “li)f the Governor approves
the bill he shall sign it and it Isl"lall. become law.” See Article 1V, éection'g(a),
éupra. Uﬂder this.. tyin.g.‘axl'rangemen't, héﬁevér, the Governor must sign both
t?ills to get either. Vetoing one renders htis<appr6\'rall of the other nug'atory. Ti’ue
érrangerrient-also violatés the Constitutional p‘rovision governing the effective
date of laws, Which reqﬁires .th'at the’Gen‘eral Aésembly .adopt a uniform
éffective date for laws paSséd ~priorA_to..Jnune 1 and :establishes its own

mandatory effective date schedule for bills passed after May 31. See Article 1V,
i :
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Section 10, supra. Here, the General Assembly has tried to provide its own

effectiveness schedule for two bills passed after May 31.

WHEREFORE, Plaintiffs respectfully request that this Court enter an

order granting them the following relief:

August 25, 2009: ’ : Respectfully'submitted,

1440978v1

A.

A declaratory judgment that the tying of the Omnibus
Bill and Appropriation- Bill amounts to a violation of
the Separation of Powers and/or Veto Power and/or
Presentment Clause and/or Effective Date-of Laws
provisions of the Illinois Constitution,

A temporary, preliminary or permanent injunction
enjoining Defendants .from using State resources or
disbursing public funds on the challenged legislation;
and '

Such other and further relief as this Court deems
necessary and proper.

Sam Vinson L

- F. Thomas Hecht
Floyd D. Perkins

" Claudette Miller
Ungaretti & Harris LLP - 34355
70 West Madison
Suite 3400

. Chicago, Illinois 60602
(312)977-4400

Attorneys for Plaintiffs
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

W. Rockwell Wirtz, on Behalf of
and for the Benefit of the
Taxpayers of the State of Illinois,
and Wirtz Beverage Illinois, LLC,

Plaintiffs,
V.

Hon. Patrick Quinn, in his official
capacity as Governor of the State
of Illinois; Daniel W. Hynes, in his
official capacity as Comptroller of
the State of Illinois; Alexi
Giannoulias, in his official
capacity as the Treasurer of the
State of Illinois; The Illinois
Department of Capital and its -
Director Brian Hamer; The Illinois
Gaming Board and its members
Hon. Aaron Jaffe, Charles Gardner,
Rev. Eugene Winkler, Joe Moore,
Jr. and Hon. James E. Sullivan in
their official capacities; the
Illinois Lottery and its
Superintendent Jodie Winnett;

" Defendants.

No.

Honorable
Circuit Judge
Courtroom

VERIFICATION BY CERTIFICATION OF W. ROCKWELL WIRTZ

W. Rockwell Wirtz certifies and states as follows:

1. I am over the age of eighteen (18) and of sound mind and

competent to testify. 1 .havelper'sonalvknowledge of the facts set forth

below and submit this Verification by Certification based on my own

personal knowledge, information ;'md belief.

34



2. I am an Illinois resident, citizen and taxpayer. I am a Manager of
Wirtz Beverage Illinois, LLC, an Illinois limited liability company in good
étanding in the State of Illinois with its principal place of business in

Cook County, Illinois.

3. Wirtz Beverage Illinois, LLC is licensed by the State of Illinois as a
wholesaler and limporting distributor of wine and spirits under the
Hlinois Liquor lControl Act (the “Act”) and is required to collect and pay to
| ‘the Illinois Department of Revenue the gallonage tax on wine and spirits
set forth in the Act and in the legislation challcngcd in the Verified
. Complaint for Declaratory and Injunctive Relief (“Complaint®) to which

this Verification is attached.

4. I further verify and cei‘tify as true the following paragraphs of the
Complaint, which are incorporated here for verification as though fully

set forth herein: Paragraphs 3-13, 25-40.

I, the undersigned, under penalties as provided by law pursuant to
Section 1-109 of the Illinois Codé of Civil Procedure, certify that the
statements set forth in this Verification by Certification are true and
correct, except as to matters therein stated-to be on information and
belief, and as to such matters I certify as aforesaid that I verily believe
the same to be true.

A\
0 e Ul W. Rockwell Wirtz

CYNTHIA E. KRCH

h . OFFICIALSEAL

I} Notary Public, State of tinols

s My Commission Expres ‘ 2
_August 4, 2011
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‘The text of this opinion may
he changed or coiracied
- prior to tha time for filing of
a Petition for Rehearing or _ . THIRD DIVISION
the disposition of the same. A

January 26, 2011

Nos. 1-09-3163
1-10-0344

W. ROCKWELL WIRTZ, an Individual and

WIRTZ BEVERAGE ILLINOIS, LLC, an

Nlinois Limited Liability Company, on Behalf of
. and for the Benefit of the Taxpayers of the

State of lllinois,

Appeal from the
Circuit Court of
Cook County.

Plaintiffs- Appellants,
V.

)
)
)
)
)
)
)
)
)
. )
PATRICK QUINN, in His Official Capacity as )
~ Governor of the State of lllinois; DANIEL W. )
HYNES, in His Official Capacity as Comptroller )
of the State of Nllinois; ALEXT GIANNOULIAS, )
in His Official Capacity as Treasurer of the State )
of Hlinois; THE DEPARTMENT OF REVENUE; )
BRIAN HAMER, Director of Revenue; THE )
ILLINOIS GAMING BOARD; AARON JAFFE, )
CHARLES GARDNER, EUGENE WINKLER, )
JOE MOORE, JR., and JAMES E. SULLIVAN, )
as Members of the llinois Gaming Board; THE )
]LLINOIS LOTTERY; and JODIE WTNNE’IT )
)

)

)

Superintendent of the Lottery, - Honorable

Lawrence O'Gara,

Defendants-Appellees. Presiding Judge.

PRESID,I'NG JUSTICE QUINN delivered the judgment of the court, with opinion.
Justices Neville and Steele concurred in the judgment and opinion.

OPINION
Plﬁﬁtiﬂs, W. Rockwell Wirtz and Wirtz Beveraglg‘.Illipois, LLC, on behalf of all

taxpayers situated in the State of Tllinois, brought this suit pursuant to section 11-303 of the
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Minois Code of Civil Procedure (Code) (735 mCS 5/11-303 (West 2008)), seeking to enjéin the
disbméement of public funds by the defendant public officials in connection with the “Capital
Projects Acts,” four pieces of legislation passed by the Illinois General Assembly and signed into
law by Governor P.atrick Quinn on July 13, 2009. Specifically, plaintiffs alleged that the Capifal
| Projects Acts, three substantive bills and one appropriation bill (now Public Acts 96-34, 96-35,
96-37 and 96-38), violated provisions of the Nlinois Constitution, including the singié subject |
rule, the uniférmity clause, the requirement that an appropriationtbill,be confined to the subjecf
of appropriation, the requirement that public funds be used only for public purposes and the
requirements of separation of powers and effective date of laws. The circuit court denied
plaintiffs leave to file their compiaint and plaintiffs’ motion to reconsider. Plajnﬁﬁ'é now appeal.
For the following reasons, we find that Public Act 96-34 was enacted in violation of the siﬁglé

subject requirement of our state constitution and, therefore, Public Act 96-34 is void in its
entirety and because Public Acts 96-35, 96-37 and 96-38 are contingeﬁt on the enactment of

Public Act 96-34, these public acts cannot stand.

I. BACKGROUND
Plaintiffs’ complaint challenged the constitutionality of Public Acts 96-34, 96-35, 96-37 .

and 96-38.

A. Public Act 96-34

Public Act 96-34 is titled “AN ACT concerning revenue.” Article 5 of Public Act 96-34
creates the Video Gaming Act, which allows licensed retail establishments where alcoholic

liqu(__ir_ is served for c’onsumption, licensed fraternal establishments, and licensed veterans

2-
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establishments and truck stops to conduct video gaming. Public Act 96-34 also amends the
Riverboﬁt Gambling Act to provide for administration and enforcement of video gaming by the
Illinois Gaming Board. The bill also amends the Illinois Criminal Code to provide that gaming
under the Video Gaming Act is not illegal gambling under Illinois law.

Public Act 96-34, article 800, creates the Capital Spending Accountability Law, which
requires the Governor’s Office of Management and Budget to make reports each quarter on the
State’s capital projects. Section 905 of Public Act 96-34 amends the State Finance Act to: (1)

create the Capital Projects Fund and require transfers to the General Revenue Fund and that the

- Capital Projects Fllmd'be used for capital projects and debt service; (2) create the Local
| Government Video Gaming Distributive Fund; and (3) stop all diversions from the Road Fund to
vthe Secretary of State and State Police. |

Public Act 96-34, section 910 and 925, also amends the Use Tax Act and R¢tailers'
Occupation Tax Act to provide that candy, certain beverages, and grooming and hygiene
prodﬁcts are taxed at the 6.25% ré.tel (instead of the 1% rate) aﬁd to require deposit of the
incréased revenue into the Capital Projécts Fund. Section 900 amends the Illinois Lottery Law to
allow the Department of Revenue to éouduct the Lottery through a management agreement with
a private manager and to authorize a pilot program to allow the purchase of lllinois Lottery
tickets on the Internet. Section 935 amends tﬁe University of Tlinois Act to réqui;e the

University to conduct a study on the effect on Illinois families of members of the family

purchasing Ilinois Lottery tickets and to report its findings.

Section 945 of Public Act 96-34 amends the Liquor Control Act of 1934 to increase the

%
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tax on wine, beer, and alcohol and spiﬁts. Section 955 amends the Tlinois Vehicle Code to
increase various fees and fines and to make changes concerning truck load and weight
restrictions.

B. The FY2010 Budget Implementation Act (Public Act 96-37)

Public Act 96-37 creates the FY2010 Budget Iﬁplmmtaﬁon (Capital) Act (the BIMP)
and is titled “AN ACT concerning government.” Contingent upon Public Act 96-34 becoming
law, the BIMP amends the provisions in Public Act 96-34 including those pertaining to the
'private manager for the lottery and to the central communications system for the video gaming
program. The BIMP adds a new section 85 to the Video Gaming Act, making its provisions
severable pursuant to section 1.31 of the Statute on Statutes (5 ILCS 70/1.31 (West 2008)).

Also contingent upon Public Act 9‘6-34 Becémjng iaw, the BIMP clarifies that, while the
proceeds of the new liquor tax are to be depo_sited into the Capitol Projects Fund, the existing
liquor tax amounts are to be deposited into the General Revenue Fund. The BIMP also makes
the additional tax severable under section 1.31 of the Statute on Statutes.

The BIMP contains other provisions, including: a provision that amends the River Edge
Redevelopment Zone Act to provide for the certification of a pilot river-edge redevelopment
zone in Elgin in 2009; a provision amending the Vehicle Code to mandate a financial disclosure.
in rental car contracts for consumers; provisions creating an 'urbaxi weatherization program:;
provisions adding Gaming Board bcace officers; énd provisions éuthorizing_ the Capital
Developmentb Board to provide grants to fund cépitai projects to iinprove or renovate a hospital’s

facility or to improVe,.r'eplaCe, or acquire equipménf or technology.

4-
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C. The Trailer Bill (Public Act 96-38)
Public Act 96-38 (the Trailer Bill) is titled “AN ACT concemning goveroment” and is a
trailer bill to Public Act 96-34. The Trailer Bill amends..certain provisions of Public Act 96-34,
* if and only if Public Act 96-34 becomes law. Contingent upon Publié Act 96-34 becoming law,
the Trailer Bill changes the effective date for the increase in taxes on candy, certain beverages,
and grooming and hygiene broducts to .Scptember 1, 2009 (rather than August 1, 2009).
Contingent upon Public Act 96-34 becoming law, the Trailer Bill amends the Video Gaming Act
by: (1) making changes concerning 'the residency requirements for licensing; (2) clarifying that
the 50% split of the after-tax profits from a video gaming terminal is mandatory |
“noh»vithstaﬁding any agreement to the contrary” between the licensed esltablishment and the
video gambling operator; and (3) adding a séverability claugé.
| D. The Appropriation Bill (Public Act 96-3 5)

| Public Act 96-35 (the Appropriation Bill) is titled “AN ACT making appropriations.”
The Appropriation Bill provides appropn'ation.é for public funds for projects providgd by Public
Act 96-34 and the BIMP. The Appropriation Bill contains an article making its effectiveness
contingeﬁt upon Public Act 96-34 becoming law, providing that it “does not take effect at all

unless [Public Act 96-34], as é.mended, becomes law.”

The Appropriation Bill includes a provisibn_that “[n]o contract shall be entered into or
obligation incurred for any expenditures for appropriation_in Sections '5 and 10 of this Article
l;ntil after the purposes and amounts hav¢ been approved in wntmg by the Govefnorf’ The

Appropriation Bill also c_:réates a grant progrim for the Environmental PrE)tectioq 'Aggncy for

-5-
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wastewater compliance, but only where “[t]hese grants are limited to projects for which the'local
government provides at least 30% of the proj ect cost. There is an approved compliance plan, and
there is an enforceable compliance schedule prior to grant award.”
E. Trial Court Proceedings

On October 20, 2009, the circuit court entered an order denying plaintiffs leave to file
their complaint challenging the constitutionality of Public Acts 96;34, 96-35, 96-37 and 96—38.
In doing so, the circuit court stated as follows:

“This matter is an action that restrained and enj oined the disbursement of
public funds by ariy officer or officers of the state government and that may be
maintained under our laws by the Attorney General or any citizen and taxpayer of
the state.

In this case, thisis a hearir)g pursuant to that statute regarding the bnngmg
of the action by a citizen taxpayer. And the deternr:r'rration for this court to makeis

*** whether or not there’s reasonable ground for the filing of such an action by, in

this case, a citizen taxpayer.

And in making the court’s decision, in addition to reviewing the written
submissions and listening to the arguments of counsel, I have to remain con"stantly
awate that the judiciary close [sic] the legislative process and the legislation with -
a strong constitutional presumption, and, further, that the language they used in

the SllbmlSSIOIlS before the court clearly is not the language of common everyday

-6-

|




Nos. .1—09-3163, 1-10-0344
conversation, which is clearly evidenced by the discussion of the single subject
rule that perhaps only lawyers or legislative analysts would conceive or tleﬁne in
~ the way that our courts have defined in a very, very broad, liberai sense, quite
differently than most pet>p1e on the street would define single subject.’
But the court has gone through all of the counts of the complaint, reviewed

- all the authoritiés and.citations as to argument by counsel, and baséd on all of the
authorities that ﬁave been submi‘t.t.ed., the issue is whether or not a reasonable
ground [for] filing a complaint is found, and this court respectfully ﬁnds in the
negative, and, therefore, the petition to file is respectfully denied.’;

On November 18, 2009, plaintiffs filed a noticevof appeal from the circuit court’s order denying
leaVe_ to file their cdmplaint (No. 1-09-3163). OnJ anuary 29, 2010, the circuit court denied
plaintiffs’ motion for reconsideration and plaintiffs filed a second notice of appeal (No. 1-10-
0344). On February 18, 2010, this court consolidated the two appeals.

On appeal, plaintiﬂ's contend that the circuit court failed to apply the proper standard
under section 11-303 of the Code (735 ILCS 5/11-303 (West 2008)), and the circuit court should
have allowed plaintiffs leave to file theif complaint which stated constitutional claims, including
violations of the single subject rﬁle, the uniformity clause, the requirement that an appropriation
bill be confined to the subject of ba‘pp'ropriation,- the requirement thét public funds be used only for

public purposes and the requirements of separation of powers and effective date of laws.

L,
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| I ANALYSIS

A. Standard of Review

Plaintiffs’ petition for leave to file their complaint was brought under section 11-303 of
the Code (735 ILCS 5/11-303 (West 2008)). Section 1 1;303 provides: “Such action, when
prosecuted by a citizen and taxpayer of the State, shall be commenced by petition for leave to file
an action to restrain dnd énjpin the defendant or defendants from disbur§ing the public funds of
the State.” Section 11-303 further provides that if the court is satisfied that there is “reasonable
ground for the filing of such action, the court niay grant the peﬁtion.” 735 ILCS 5/11-303 (West
2008). Our supreme court has held that a proposed complaint presents “reasonable grounds™ for
filing suit when there is nothing to indicate that the purpose of the petition “is frivolous or

malicious.” Strat-O-Seal Manufacturing Co. v. Scott, 27 1L 2d 563, 566 (1963).

Whether a statute is unconstitutional is a question of law subjt_ect to de novo review.
Lebron v. Gottlieb Memorial Hospital, 2371.2d 217, 227 (2010);. People v. Olender, 222 1. 2d
123, 131 (2005). We are mindful that legislative acts are afforded  considerable presumption of
constitutionality. Olender, 222 T1L. 2d at 132. | |

| B. Single Subject Rul.e

‘We first consider plaintiffs’ argument that the 1egis_1aturé violated the single subject rule
of the Illinois Constitution (L. Coﬁst. 1970, art. IV, §8(d)) when it enactéd Public Acts .96-34,
96-35, 96-37, and 96-38.

‘ Tﬁe single subject rule of the ]leinoi_s Coﬁstitution provides, in reléva.nt part: “Bills,

except bills for appropriations and for the codification, revision or rearfangement of laws, shall

8-
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be confined to one subject.” Il. Const. 1970, art. IV, §8(d). The single subject rule regulates the "
pfocess by which legislation is enacted. People v. Cervantes, 189 111. 2d 80, 83 (1§99).
Specifically, the single subject rule is designed to prevent the passage of legislation that, if
standipg alone, could not muster the necessary votes for eﬁa'ctment. Olender, 222 1l. 2d at 132.
The practice of bundling less popular legislation with more palatable bills so that the well
received bills Would carry the unpopular ones to passage is known as “logrolling.” Qlender, 2é2
IIL. 2d at 132. |

In addition to preventing lo gl'olﬁng, the single subject rule also facilitates tﬁe enactment
of bills through an orderly and informed legislative process. Olender, 222 1. 2d at 132. By
limiting a bill to a single subject, legislators can better understand and mofe intelligently debate
the issues presented bf abill. Olender, 222 11l. 2d at 132 (citing People v. Reedy, 186 1. 2d 1,
14 (1999)). Further, “ ‘the single subj'ect rule ensures that the legisiature .'addre_sses the difﬁcult
decisioﬁs it faces directly and sui)jeét to pﬁbh’c scrutiny, rather than .passin.g unpopﬁlar measures

on the backs of pop_ul'ar ones.” ” Olender, 222 111. 2d at 132 (quoting Johnson v. Edgar, 176 111
2d 499, 515 (1997)).

In determining whether a statute violates the single subject rule, the term “subject”
generally is construed liberally in favor of the legislature. Reedy, 186 Il 2(i at 8-9. While
legislative acts are afforded a considerable presumption of constitutionality, that présumption is
not without limits. Reedy, 186 Ill. 2d at 9. The subject of a bill may be as broad as the.
legislature chooses, as long as the bill’s provisions have a natural and lo_gicﬂ qc.)nnection.l Reedy,

186 T1L. 2d at 9. The legislature violates the single subject rule when “it includes within one bill

L

9.



Nos. 1-09-3163, 1-10-0344
unrelated provisions that by no fair interpretétion have any legitimate relation to one another.”
Reedy, 186 111.2d at 9.

C. Public Act 96-34

With these principles in mind, we examine the ﬁrocedura.l history and the sﬁbstance of
Public Act 96-34in or_der to determine if a single subject violation exists. See OIendef, 222 1.
2d at 133; Johnson, 176 Til. 2d at 516.

Public Act 96-34 b_e}gan as House Bill 255, whic;h was introduced on January 20, 2009; In
its original fonﬁ, House Bill 255 begaﬁ as a five-page bill arﬁending the lllinois .estate and
generation-skipping transfer tax. The oﬁginal House Bill 255 waé approved by the House on
March 24, 2009. On May 20, 2009, the Senate adopted Senate Floor Amendment Nos. 1 and 3,
which replaced everything aﬁer the enacting clanse in the oﬁgind House Bill 255 with 280 pages
of the current provis_jons in Public Act 96-34. These provisions include the creation of the Video
Gaming Act and the.C'api.tal_ Spendiné Accbuntability Law and amendments to the Illinois
Lottery Act, the State Finaﬁce Act, the Use Tax Act, the Serviée Use_ Tax Act, the Service
Occupation Tax Act, the Retaﬂer’s Occupation Tax Act, the Motor Fuel Tax Law, the University
of linois Act, the Riverboat Gambling Act, the Liquor Control Act, the Environmental
Protection Act, the Ve;hicle Code, and bthe'CrimJ'nal‘ Code. On May 21, 2009, the House
concurred with Senate Floor Ameﬁdment Nos.land 3. OnJ uly 31', 2009, Governor Quinn
signed Public Act 96-34 into law.

In Johnson, the ﬂlinois Supreme Court invalidatedb a statute that violéted the single

subject rule. Johnson, 176 N 2d at 516-17. Atissue in Johnson was the constitutionality of

45
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Public Act 89-428, which began as an eight-page bill addressing the narrow-subject of
| reimbursement by prisoners to the Department of Corrections for the expense of incarceration.
Johnson, 176 11l. 2d at 517. The supreme court noted that Public Act 89-428 became a 200-paée

bill which created a law providing for the community notification of child sex offenders, created
a law imposing fees on the sale of fuel, and enhanced the feloﬁy classifications for the possession
and delivery of cannabis.. Johnson, 176 1l. 2d at 516. The bill also created an exemption from
prosecution for eavésdxbpping applicable to employers th wish to monitor their employees’
conversations, amended the law to allow the prosecution of juveniles as adults in certain cases,
and created the new crime of predatory criminal sexual assault of a child. Johnson, 176 11. 2d at
516. The bill further changed the law governing the tlmmg of parole hearings for prison inmates,
changed thellaw governing when a defendant who is receiﬁng psychotropic drugs is entitled to a
fitness hearing, and added a provision to tﬁe law gov.eming ehild hearsay statements. Finally,
Public Act 89-428 amended a multitude of provisions in over 20 different acts and created |

several new laws. Johnson, 176 11L. 2d at 516-17.

In determining whether the enactment of Public Act 89-428 violated the single subject
rule, our supreme court explained, “While th_é length of a bill is not determinative of its
compliance with the single subject rule, the variety of its contents certainly is.” Johnson, 176 Til.

)

2d at 516. Our supreme court noted that Public Act 89-428 encompassed subjects as diverse as

child sex offenders, employer eavesdropping, and environmental impact fees imposed on the sale
of fuel. The court concluded that “[b]y no fair intendment may the many discordant provisions

m Public Act 89-428'be considered to_posses_s a 'n‘atﬁfal and lo_gic':ai connection.” Johnson, 176

-11-
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11. 2d at 516-17. Accordingly, our supreme court held that Public Act 89-428 was enacted in
violation of the smgle sub] ect rule of our state constitution. Johnson, 176 11l 2d at 517 18.
The Act at issue in the present case presents a similar example of the leg151ature wolanné

the single subject rule. As noted above, Pubﬁc Act 96-34 began as a five-page bill addressing the

narrow subject of amending the llinois estate and generation-skipping transfer tax. As enacted
| on July 13, 2009, Public Act 96-34 grew to 280 pages coyering a variety of subjects. 'The |
Origina.l bill addressing the Tllinois estate and generation-skipping transfer tax became abill that
created the Video Gaming Act, legalizing .video gaming in licensed establishments, andtl:]e‘
Capital Spending Accountability Law, réquiring the Governor’s Office of Management and
Budget to‘make reports each quarter on the state’s capital projects. The bill amended the

Riverboat Gambling Act to provide for administration and enforcement of video gaming by the

Illinois Gaming Board and amended the Cnmmal Code to prov1de that gaming under the Video
Gammg Act is not illegal gamb]mg under [linois law The bill also amended the State Flnance
Act to: (1) create the Capital Projects Fund and require transfers to the Gcneral Revenue Fund
and that the Capital Projects Fund be used for capital projects and debt service; (2) create the
Local Government Video Gaming Distributive Fund; and (3) stop all divarsions from the Road
Fund to the éecretaxy of State and State Police. The bill further a:_n_ende_d the Use Tax Act and |
Retailers' Occupation Tax Act to provide that candy, certain beverages, and gfodming and
hygiéne_ products are taxed at the 6.25% rate (instead of the 1% rat_e) and to feqmje dép"o_si_t' of the
increased revenue into the Capital Projects and. The bill axnended tne Ilinois Lottery Law to

- allow the Department of Revenue to conduct the Lottery-through a»nianagemént agreement with

-12-
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a privafe manager and to authorize a pilot pfogram to alloiv the purcﬁase of Tilinois Lottery
tickets on the Internet. The bill amendc;,d the University of Illinois Act to require the University
to conduct a study on the effect on Ilinois families of members of the family puréhasing i]linois
Lottery tickets and to report its findings. Finally, Public Act 96-34 amendéd the Liquor Control
Act of 1934 to increase the tax on wine, beer, and alcohol and spirits, and the Tllinois Vehicle
Code to increase various fees and fines and to make changes concerning fcruck load and weight

restrictions.

‘We find that the wide range of topics in Public Act 96-34 cannot be considered to pOSseSs
a “naturél and logical connection.” Johnson, 176 L. 2d at 517. While defendants assert that the
vaded provisions in Public Act 96-34 fit within the broad category of “revenue,” defendants’
arguxhe.llt is unconvincing, | In Johnson, our supreme court rejected the argument that the
discordant prov_isipns of Pub_lic Act _89428, enﬁtled “An Act in relation to pﬁblic safety,” were
r_elatgd “bf;cause ofa toftméd coﬁnection to a vague notion of public safety.” Johnson, 176 Ill.
| 24 at 51;7-1 8. Our supreme court cautioned in Johnson, the pérmitted use 6f such a sweeping and
vagﬁe .cat'egory to unite ﬁnrelated measures Wduld “essentially eliminé[te] the single subject rule |
aé a meaningful check on the legislature’s actions.” Johnson, 176 Ill. 2d ét 517-18. |
Likewise, our supre’xﬁe court in Reedy, 186 111. 2d at 12, found a single subject violaﬁon |
in the 'enactment ofa i)ﬁbﬁc act entiﬂéd “An Act m relation to govefnmgntal matters; amendmg
named Acts” The Reedy court held that the act encompassed at least _twb unrelated Squ e'ct.'s:A
matters related to ie criminal justice system and matters related to hospital liens. Reedy, 186 IiL.

2d at 12. The Reedy court concluded, “that these topics might ﬁtw1thm the broad sﬁbj ect of

-13-
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‘covernmental matters’ is not compelling.” Reedy, 186 1. 2d at 12.

Similarly, in Olender, our supreme court found a single, subject violation in the enactment -
of a public act that the State argued-iﬁvolved the legitimate single subject of “revenue.” Olender, |
222 Tl. 2d at 140-41. The public act at issue in Olender amended the Tllinois Income Tax Act to
signiﬁczintly increase the penalty, frorﬁ misdemeanor to felony, for the first-time offense of
willful and fraudulent acts, but included unrelated provisions such as matters creating a council
to Study issues relating to géo graphic information management technology and creating an

authority which could issue bonds to support and develop university-related research parks.

Olender, 222 111. 2d at 135-36.

The Olender court found that the State’s characterization of “revenue” was as broad as
the subjects of governmental regulation, “governmental matters,” and “public safety” which were

found to be too broad in Reedy and Johnson respectively. Olender, 222 111. 2d at 140. The

Olender court explained thaf under the State’s interpretation of revenue, “almost any statute |
would have a natural and logical connection to the Subject of revenue to the state as long as the

| statute had any tangential imﬁact on the‘ state’s economy.” Olender, 222 11l 2& at 140-41. In

contrast to the State’s all-enoompa‘ssing interpfetation of revenue, the court noted, “Black’s Law

Dictionary defines ‘revenue’ as ‘[g]ross income or receipts’ and defines ‘general revenue’ as

‘[t]he income stream from which Ia state or mlinicipality pays its obligation unless aléw calls for |

payment from a special fund.” ” Olender, 222 111. 2d at 141 (quoting Black’s Law Dictionary

1344 (8th ed. 2004)).» ‘The Olen&er court concluded that in light of the definition of revenue,

many of the provisions in the public act at ‘issﬁ.e had no natural and logical connection to the

-14-
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single subject of revenue, including the creation of a councﬂ to study issues relating to
geographic information management technology and creating an authority. which could issug
bonds to support and develop university-related research parks. Olender, 222 1ll. 2d at 141. |
Accordingly, the court concluded that the imblic act violated the siﬁgle subject rule. Olender,
222111 2d at 142,

In the present case, not all of the provisions of Public Act 96-34 have a natural and
logical connection to the single subject of rAevenue.to the state. For example, we discern no
natural and logical connection. between the subject of revenue and the amendment to the
University of Illinois Act to require the university fo coﬁduct a study on the effect ('m Mlinois
families of members of the family purchasing Illinois Lottery tickets.

Also, there is no natural and logical conneqtion between revenue and the provisions
creating the Capital Spending Apcountability Law. Under the Capital Spending Accountability
Law, the Govefnor’s Office of Management and Budget is required to make reports each quarter
on the state’s capital expenditures. ThlS requireinent involves expenditures, raﬁer than reporting
on revenue.

Further Public Act 96-34 amends the Tllinois Vehicle Code to make changes concerning
ﬁuck load and weight restrictions. This amendmegt bears no natural and logical connection to
revenue to the state. | |

| Défendants, nonetheless, rely on Geja’s Café v. Metropolitan Pier & Exposition
Authority, 153 111. 2d 239 (1992) and Arangold Corp. v; Zehn_der, 187 Tl 2d 341 (1999)

(Arangold ), in support of their contention that our supreme court has upheld similar legislation

-15-
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as nonviolative of the single subject rule. However, we ﬁnd defendante’ reliance on these cases
misplaced. In Geja’s Cafe, our supreme court upheld an enactment thaf i’nciuded, inter alia,
provisions requiring Lake Shore Drive in Chicago to be rerouted around McCormick Place and
requiring excess revenues obtained by the Sports Facilities Authority‘ to go to the Metropolitan
Pier and Exposition Authority, because all matters included within the eﬂactment had a natural
and logical connection to the subject of expanding McCormick Place facilities. Geja’s Café’, 153
Il 2d at. 256-58. Unlike Geja’s Café, not all of the provisions in Public Act 96-34 bear a natural
and logical connection to a single subject (i.e. revenue to the‘state). In Arangold I, our supreme
court held that the legislation at issue (Pﬁblic Act 89-21) embraced the single subject of
implementation of the state budget for the 1996 fiscal year, which was adopted on the same day
as the actual state budget (Public Act 89-22). Arangold 1, 187 1. 2d at 34647, 352. Here,
Public Act 96-34 does not involve the single subject of implementation of the state budget. Our
supreme court considered the holdings in Arangold I and Geja’s Café in Cervantes, where the
court held that Public Act 88-680 (the Safe Nelghborhoods Act) was unconsututlonal as bemg
violative of the smgle subject rule. Cervantes, 189 Ill. 2d at 94, 98

Accordingly, we conclude that Public Act 96-34 was enacted in violation of the single
subject rule. Dunng arguments before this court, defendants conceded that a smgle subject
wviolation is a question of law and therefore this court need not remand the case upon ﬁndmg

such a violation. See Lebron,2371lL. 2d at 227 (whether a statute is unconstitutional is a

question of law subject to de novo review).

Our supreme court has held that when an act is found to violate the single subject rule, the,

-16-
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act must be struck in its entirety. Johnson, 176 1. 2d at 511-12; Olender, 222 T11. 2d at 145-46.

In Johnson, our supreme court explained:
.“["I"jh'e single subject rule prohibits the enactment of bills that encompasa more
than one subject. Thus, a challenge that an act violates the single subject rule is,
by deﬁnition, directed at the act in its entirety. There is no one provision or
feature of the act that is challenged as unconstitutional, such that the defect could
be. remedied by a subs-_equent-amendment which simlaly deleted or altered that
provision or feature. In fact, a single subject challenge does not address the
‘substantive coﬁstitutionalit'y of the acts provisions at all. Rather, a single subject
challenge goes to the very structure of the act, and the process by which it was

enacted. If we determine that Public Act 89-428 in 1ts structure is mvahd the Act

may not be permitted to stand The legislature is, of course, free to revisit the
prov151ons contamed in the Act in other legislation. Subsequent legislation,
“however, will not.ren}edy the constitutional defect in Public Act 89-428 if it was
passed in vioiaﬁoa of the sihgle subject rule.” (Emphasis in original.) Johnson,
176 1. 2d at 511-12.
In Me;, our supreme court follew_ed its holding in Johnson that eeverabiﬁty principles do fth_
apply to single éubj ect violations. Olender, 222111, 2d at 146. Tn Oleﬁa’er, the court explained,
“AHowing for s'everabi]ity with reg_ard to single subject violations would be contrary to the
purposes behmd the single sub_]ect rule ” Olender 222 1. 2d at 146

We ﬁnd that Pubhc Act 96 34 v101ated the single sub_]ect clause of the Illinois

-.1 7-
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Coﬂstitution (01. Const. 1970, art. IV, §8), and therefore hold that Public Act 96-34 is void in its
entirety. Pursuant to their own ter.ms,' Public Acts 96-35 (the Apptopﬁation Bill), 96-37 (Bﬁ\/[P)
and 96-38 (the Trailer Bill) are all contingent on the enactment of Public Act 96-34. Since we
find Public Act 96-34 void in its entirety, the remaining acts cannot stand. Accordingly, we need
not consider plaintiffs’ constitutional challenges fo the remaining public acts.

- III. CONCLUSION
For the above reasons, we find that Public Act 96-34 was enacted iﬁ violation of ie

single subject rule andbis, therefore, void in its entirety. As a result, Public Acts 96-35, 96-37,

and 96-38 cannot stand. The judgment of the circuit court is reversed.

Judgment reversed.
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AFFIDAVIT OF PETER GOLDSMITH

State of Illinois )
) ss
County of Cook )

1. I am an assistant attorney general in the Revenue Litigation
Bureau of the Illinois Attorney General’s Office.

2. I am one of the attorneys assigned to represent the defendants in
the following tax protest cases (the “Protest Mon.ey Cases”) filed in the Circuit
Court of Cook County, in which the plaintiffs are challenging the
consﬁtutionélity of Public Acts 96-34, 96-35, 96-37 and 96-38 on the basis,
among others, that these Public Acts violate the “single subjeét” clause of the
Illinois Constitution:

— . Wirtz Beverage Illinois, LLC v. Hon. Patrick Quinn, in his official
capacity as Governor of the State of Illinois, et al. (No. 09 L 51244);,

- Wirtz Bevei'age Illinois Belleville, LLC v. Hon. Patrick Quinn, in his

official capacity as Governor of the State of lllinois, et al. (No. 2009
- L 51392).

3. The Protest Money Cases have been consolidated in the circuit
court (along with a similar case filed by an unrelated plaintiff, Southern Wine &
Spirits of Illinois, Inc.), and in each case the court has entered a preliminary
injunction in accbrdance with 30 ILCS 230/2a (2008) directing that the
disputed taxes paid by the plaintiffs under protest, consisting of the increased
wholesale taxes on wine and distilled spirits imposed by Public Act 96-34, be

i

s4




deposited and held in a protest fund pending disposition of the plaintiffs’

claims.

Subscribed and Sworn before me
this A 74A day of January, 2011

Saeke. -

\J Notary Public

11

Peter Goldsmith




AFFIDAVIT OF JESSICA OLIVE

State of lllinois )
' ) ss

County of Cook )

»1. | I am an Assistant Accdunting Manager in the Office of Illinois State
Treasurer Dan Rutherford. | |

2. Among my responsibilities are the supervision and admlmstratlon
by the Treasurer of protest money funds estabhshed by court order pursuant to
Section 2a of the State Officers and Employees Money Disposition Act, 30 ILCSl
230/2a (2008) (the “Protest Monies Act’) .' In this capacity, I am familiar with
the protest funds established in consolidated Case Nos. 2009 L 51244 and
2009 L 51392 pending in the Circuit Court of Cook County (the “Wirtz Cases”).

3. On a regular basis, the Tteasurer receives from the Department of
Revenue the taxes paid under protest in connection with the Wirtz Cases,
w}ﬁch are then deposited and accounted for by the Tteasurer in the Protest
- Fund créated in accordance with the Protest Monies Act. Attat:hed to this
affidavit is a copy of the Department of Revenue’s létest report of the disputed
taxes.paid under protest in connection with the Wirtz Cases (and in a similar
. case), showing the Departmeht"s receipts of sut:h taxes as of January 26, 2011.
4. In connection with theée receipts; the Treasurer is presehtly

holding in the Protest Fund the following amounts for each of the Wirtz Cases:

i _ 5 lp




- Case No. 2009 L 51244-

_  Case No. 2009 L 51392

Subscribed and Sworn before me
this 027 day of January, 201 1

OM &) Lot na

Notary Public

$ 53,647,_714.37

$ 3,999,233.85

QIW OV .o

Jessica Olive

OFFICAL 88AL
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IBT#

32238665
32238665
32238665
32238665
32238665
32238665
32238665
32238665
32238665
32238665
32238665
32238665
32238665
32238665
32238665
32238665
IBT Totals
32914024
32914024
32914024
32914024
32914024
32914024
32914024
32914024
32914024
32914024
32914024
32914024
32914024
32914024
32914024

Taxpayér Name

WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
'WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC
WIRTZ BEVERAGE ILLINOIS BELLEVILLE LLC

SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS
"SOUTHERN WINE & SPIRITS OF ILLINOIS
- SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS
SOUTHERN WINE & SPIRITS OF ILLINOIS

‘ lli.iﬁc_)ig“[).epértmenkt“df? Revenue

Miscellaneous Taxes
Protest Detail Report for 09/01/2009 - 01/26/2011

APE

2009-09-30

2009-10-31 .

2009-11-30
2009-12-31
2010-01-31
2010-02-28
2010-03-31
2010-04-30
2010-05-31
2010-06-30
2010-07-31
2010-08-31
2010-09-30
2010-10-31
2010-11-30
2010-12-31

2009-09-30
2009-10-31
2009-11-30
2009-12-31
2010-01-31
2010-02-28
2010-03-31
2010-04-30
2010-05-31
2010-06-30
2010-07-31
2010-08-31
2010-09-30
2010-10-31
2010-11-30

Return Type

EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return

EFR Return

EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return
EFR Return

Tax

LiQ
LiQ
LQ
LiQ
LIQ
LiQ
LiQ
LiQ
LiQ
LIQ
LIQ
LiQ
LIQ
LIQ
LiQ
LiQ

LIQ
LIQ
LiQ
LiQ
LIQ
LiQ
LiQ
LiQ
LIQ
LiQ
LiQ

LQ

LiQ
LiQ
LiQ

Batch #

200928507163007
200930907163000
200933607162000
201001107162001

201003507162000°
-201006207162000

201009107162000
201012507162002
201015307162000
201018707164001
201021407162000
201024307162000
201027707162000

201030607163001

201033607162000
201100607162003

'200928207162000 |

200931707162006
200934807162000
201001307162000
201004207163000
201007007163000
201010307162002
201013307162000
201016107162006
201019307162000
201022407163001
201025707162005
201028507162001
201031407163001
201034407162000

Protest Amount

$166,240.73
$218,200.41
$236,696.58
$344,075.20
$191,136.54
$196,478.86
$264,064.89
$266,387.83
$245,340.54
$315,378.97
$208,295.82
$228,824.45
$232,722.17
$283,250.77
$284,939.84
$317,200.25
$3,999,233.85
$1,793,431.10
$2,530,669.18
$2,997,431.37
$4,391,242.76
$2,160,637.50
$2,541,977.09
$3,460,350.17
$2,928,584.86
$3,199,445.86
$4,262,648.75
$2,920,521.46
$3,108,253.31
$3,796,750.01
$3,324,313.72
$3,741,489.36



IBT #

32914024
IBT Totals
38664372
38664372
38664372
38664372
38664372
38664372
38664372
38664372
38664372
38664372
38664372
38664372
38664372
38664372
38664372
38664372
IBT Totals

38665247

38665247
38665247
38665247
38665247
38665247
38665247
38665247
38665247
38665247
38665247
38665247
38665247

- (_—)g —

Illinois Department of Revenue
Miscellaneous Taxes

Protest Detail Report for 09/01/2009 - 01/26/2011

Taxpayer Name
SOUTHERN WINE & SPIRITS OF ILLINOIS

WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC
WIRTZ BEVERAGE ILLINOIS LLC

WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS
WIRTZ BEVERAGE ILLINOIS

APE
2010-12-31

2009-09-30

. 2009-10-31

2009-11-30
2009-12-31
2010-01-31
2010-02-28
2010-03-31
2010-04-30
2010-05-31
2010-06-30
2010-07-31
2010-08-31
2010-09-30
2010-10-31
2010-11-30
2010-12-31

2009-09-30
2008-10-31
2009-11-30
2009-12-31
2010-01-31
2010-02-28
2010-03-31
2010-04-30
2010-05-31
2010-06-30
2010-07-31
2010-08-31
2010-09-30

Return Type Tax
EFR Return LIQ
.EFR Amended LIQ
EFR Return LIQ
EFR Return LIQ
EFR Return LIQ
EFR Return LIQ
EFR Return LiQ
EFR Return LIQ
EFR Return LIQ
EFR Return LIQ
EFR Return LiQ
EFR Return LiQ
EFR Return LIQ
EFR Return LIQ
EFR Return LIQ
EFR Return LiQ
EFR Return LiQ
EFR Amended LIQ
EFR Return LIQ
EFR Return LIQ
'EFR Return LiQ
EFR Return LIQ
EFR Return LiQ
EFR Return LiQ
EFR Return LIQ
EFR Return LIQ
" EFR Return LiQ
EFR Return- LIQ
EFR Return LIQ
EFR Return LIQ

Batch'#
201101307162002

200928507163002
200931507163002
200934507162003
201001407162000
201004307162002
201007007162003
201009807162003
201013107162006
201016507162004
201019407163000
201022207162004
201025607162002
201028607162005
201031507162003
201034707163006
201101407163004

200928507163003

200931507163001
200934507162002
201001407162002
201004307162003
201007007162002
201009807162005
201013107162005
201016507162005
201019407163002
201022207162003
201025607162000
201028607162006

Protest Amount

$4,901,732.07
$52,059,478.57

$305,318.22
$393,153.52
$435,476.07
$638,131.80
$384,129.93
$411,841.15
$480,333.07
$471,463.66
$484,182.96
$679,350.02
$367,705.74
$423,776.66
$441,017.80
$535,497.86
$500,498.16
$720,534.03

$7,672,410.65

$146,237.65
$210,545.26
$232,900.77
$377,408.42
$173,128.96
$198,579.83
$274,162.32
$259,830.89
$281,119.04
$467,680.02
$201,059.29
$242,877.42
$253,084.46



lllinois Department of Revenue
Miscellaneous Taxes

Protest Detail Report for 09/01/2009 - 01/26/2011

Batch #

IBT # . Taxpayer Name APE Return Type Tax Protest Amount
38665247 WIRTZ BEVERAGE ILLINOIS 2010-10-31 EFR Return LIQ ©201031507162002 $301,977.18
38665247 WIRTZ BEVERAGE ILLINOIS 2010-11-30 EFR Return LIQ 201034707163008 $295,786.65
38665247 WIRTZ BEVERAGE ILLINOIS 2010-12-31 EFR Return LiQ - 201101407163002 $402,242.10
IBT Totals $4,318,620.26
38665263 WIRTZ BEVERAGE ILLINOIS 2009-09-30 EFR Amended LIQ 200928507163001 $1,374,447.05
38665263 "WIRTZ BEVERAGE ILLINOIS 2009-10-31 EFR Return LIQ 200931607162000 $1,889,796.73
38665263 WIRTZ BEVERAGE ILLINOIS 2009-11-30 EFR Return LIQ 200934507162004 $2,282,753.02
38665263 “WIRTZ BEVERAGE ILLINOIS 2009-12-31 EFR Return LIQ 201001407162001 $3,801,575.23
38665263 WIRTZ BEVERAGE ILLINOIS 2010-01-31 EFR Return LIQ 201004307162001 $1,546,061.00
38665263 WIRTZ BEVERAGE ILLINOIS 2010-02-28 EFR Return LIQ 201007007162001 $1,954,394.01
38665263 WIRTZ BEVERAGE ILLINOIS 2010-03-31 EFR Return LIQ 201009807162004 $2,635,751.11
38665263 WIRTZ BEVERAGE ILLINOIS 2010-04-30 EFR Return LIQ 201013107162004 $2,375,265.18 °
38665263 WIRTZ BEVERAGE ILLINOIS 2010-05-31 EFR Return LiQ 201016507162000 $2,390,811.25
38665263 WIRTZ BEVERAGE ILLINOIS 2010-06-30 EFR Return LIQ 201019407163001 $4,385,231.14
38665263 WIRTZ BEVERAGE ILLINOIS 2010-07-31 EFR Return LiQ 201022207162002 $1,909,694.19
38665263 WIRTZ BEVERAGE ILLINOIS 2010-08-31 EFR Return LIQ 201025607162001 $2,396,637.81
38665263 WIRTZ BEVERAGE ILLINOIS 2010-09-30 EFR Return LiQ 201028607162004 $2,556,442.23
38665263 WIRTZ BEVERAGE ILLINOIS 2010-10-31 EFR Return LiQ 201031507162004 $2,833,873.54
38665263 WIRTZ BEVERAGE ILLINOIS 2010-11-30 EFR Return LIQ 201034707163007 $2,975,380.51
38665263 WIRTZ BEVERAGE ILLINOIS 2010-12-31 EFR Return LIQ 201101707162000 $4,348,569.46
IBT Totals $41,656,683.46
Tax Totals $109,706,426.79

Report Totals $109,706,426.79
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